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indication, therefore, the ICC project must still make considerable political and normative
progress in order for its legal architecture to have the intended effects of punishing,

deterring and denunciating international crimes on a global scale.

V. Complementarity and the Reconstituted State’
In this chapter, I have examined the Court’s unique ‘complementary’ relationship
to — or interrelationship with — national justice systems. This arrangement favours

national justice systems as a matter of law and policy (ICC-OTP, 2003: 4):

The principle of complementarity represents the express will of States Parties to create an
institution that is global in scope while recognizing the primary responsibility of States themselves
to exercise criminal jurisdiction. The principle is also based on considerations of efficiency and
effectiveness since States will generally have the best access to evidence and witnesses.
Moreover, there are limits on the number of prosecutions the ICC can bring.

In prioritizing national proceedings, but also subjecting them to ICC scrutiﬁy, this scheme
constitutes a novel juxtaposition of authority within international law and governance: it
marries the Court’s distinct supranational properties with the primary role and capacity of
states to prosecute international crimes within their borders and over their populations.

Cassese observes (2003: 353):

Its chief merits lie both in its respect for national courts, and in the indirect but powerful incentive
to their becoming more operational and effective, inherent in the power of the ICC to substitute for
national judges, whenever they are not in a position to dispense justice or they deliberately fail to
do so.

Complementarity is an innovative legal framework that reflects progressive transnational
norms and values, but it is also attentive to matters of practical economy and to legal and
political continuities in the states-system. Rather than overriding national efforts, it aims

to encourage states to bolster their own capacity to conduct proceedings, and to instill

* This section draws upon research and analysis from an earlier publication: Adrian L. Jones, “Continental
Divide and the Politics of Complex Sovereignty: Canada, the United States and the International Criminal
Court,” 39(2) Canadian Journal of Political Science (June 2006): 227-248.
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within national systems a sense of moral urgency and specific legal duty to actually
administer justice when necessary. Thus, while the ICC institutionalizes individual rights
and responsibilities, as discussed in chapter 5, it also reaffirms the state’s centrality in

enforcing justice, as discussed in this chapter.

The complementary design may have broader implications for how policy and
institutional initiatives are conceptualized within international law and governance. As

Slaughter observes (2004: 149-150):

[The Rome Statute] recognizes national government institutions as a first choice to exercise power
and responsibility even in the design of an international system of governance. This acceptance,
however grudging, is a radical departure for most international lawyers and diplomats, who are
accustomed to operating on the international plane as something apart from and presumably
superior to the particularities and prejudices of domestic institutions. In addition to signaling a
major psychological shift, it also has considerable implications for the {more efficient] allocation
of resources.

The ICC project, then, suggests that expanding the horizons of international law and
governance is not necessarily tantamount to or synonymous with the one-directional
ascendancy and centralization of legal authority — and especially of specific legal
functions — at the supranational level. In this and perhaps many other transnational policy
domains, progress may also be achieved by embracing the state’s evolving normative
context, and utilizing its continued and exceptional sovereign capacities to implement
more diffuse governance arrangements that more practically juxtapose its respective role

and competence vis-a-vis super-ordinate rules and institutional authorities.

As I discuss in chapter 8, for example, the ICC project’s acceleration in the post-
Cold War era reflects similar human security-related concerns fuelling proposals for a
more consistent and coherent framework for international humanitarian intervention in

conflict-related or naturally-occurring crisis situations. Beyond those shared normative
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bases, the actual governance orientation of the Court’s complementary design is reflected
in the influential report, The Responsibility to Protect (the ‘R2P Report’) (ICISS, 2001).
As I further examine in that chapter, the R2P Report appeals for a re-characterization of
state authority from ‘sovereignty as control’ to ‘sovereignty as responsibility’, involving
internal and external dimensions (Ibid: Para 2.14). In an intriguing parallel to
complementarity, it proposes that if a state is “unwilling or unable” to fulfill its primary
internal responsibilities, then ultimate external responsibility rests with the international
community (Ibid: Para 2.29). Like the ICC project, then, that proposal reflects the
interrelated notions that states exist in a broader social context, that states carry both
prerogatives and duties, and that breach of the latter may trigger a broader governance
obligation and response from the global community. The logics of complementarity,
then, may lend themselves to policy diffusion or transplantation beyond the

administration of international criminal justice.

The ICC project uniquely illustrates both the resilience and transformation of the
state under globalizing conditions. States have voluntarily created and ceded some
authority to the Court as a supranational governance entity, though they have retained
their principal sovereign prerogatives and duties under the complementary framework.
As Holmes emphasizes, therefore, achieving consensus for the specific complementarity

provisions and criteria was fundamental to the entire ICC negotiating process (1999: 74):

The success in Rome is due in no small measure to the delicate balance developed for the
complementarity regime. States which were concerned primarily with ensuring respect for
national sovereignty and the primacy of national proceedings were able to accept the
complementarity provisions because they recognized and dealt with these concerns. Where the
Court was given authority to intervene, the criteria on which such interventions would be based
were clearly defined in as objective a manner as possible.
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The ICC project, then, may provide broader guidance in developing effective and
politically feasible initiatives within international law and governance. It suggests that
states may be more inclined to accede to supranational governance formats when the
oversight and intervention properties of such arrangements are directly linked and
contingent upon their own compliance with pre-established, principally coherent, and
sufficiently precise and predictable legal rules. In prescribing distinct supranational
authority for the ICC, and negotiating its attendant juxtaposition, the state affirms itself as

the central “broker of globalization” (see Clark, 1999: 67).

States Parties also enjoy distinct benefits and privileges under the Rome Statute:
participation within the Assembly of States Parties, including electing Judges and the
Prosecutor, and proposing and voting on amendments; the right to refer situations to the
Court; and the right to receive notice from the Prosecutor concerning new investigations
(see Robinson, 2002: 1866-1867). In this sense, States Parties have effectively utilized
their sovereign capacities as a “bargaining tool” for involvement and input into the ICC
project as a going concern (see Keohane, 2002a: 35; also see Taylor, 1999: 138; Krasner,
2001a: 5; and Heller and Sofaer, 2001: 32). The ICC project also demonstrates that
progressively evolving understandings of state sovereignty have become less tightly
fused with rigid assumptions concerning state autonomy and capacity. Participation
within transnational cooperative enterprises, including delegating authority and specific
functions to formal governance institutions like the ICC, may be viewed and undertaken
as a progressive utilization of sovereignty, rather than as a derogation of sovereignty (see
Broomball, 2003: 59; and Heller and Sofaer, 2001: 32). If one accepts that sovereignty is

ultimately “rooted in the authority and expectations of the people”, then engagement with
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the ICC actually promotes sovereignty (Nagan and Hammer, 2004: 167). Indeed, in
expressing states’ own collective freewill and direction, “the ICC is as much a domestic

as an international institution” (Mayerfeld, 2004: 155).

As states establish formal institutions like the ICC, moreover, they may undertake
parallel initiatives to bolster the authority and independence of their own counterpart
authorities to more effectively interact with those institutions — additional features of the
“disaggregated state” which I mentioned in section I (see Slaughter, 2004: 266; also see
Sassen, 2004: 1155). The ICC example, then, transcends often-skewed scholarly debates
between theories that deterministically observe, predict and/or champion the state’s
decline or obsolescence, and equally assertive counter-perspectives that witness, forecast
and/or applaud the robust, autonomous sovereign state. The ICC experience, rather,
yields a more nuanced outlook: it evidences a reconstituted state that is deeply enmeshed
in the development and functioning of cooperative governance enterprises, but also
subject to their super-ordinate purview and authority. Its “complementary sovereignty”
or “functional sovereignty” arrangement simultaneously affirms and qualifies the
prerogatives of the state (Leonard, 2005: 102). Within this context, “state sovereignty is
not obsolete; it is, however, being reconstituted” (see Pauly and Grande, 2005: 6). Those
novel complexities reflect Wendt’s broader proposition that “the sovereign state is an
ongoing accomplishment of practice, not a once-and-for-all creation of norms that

somehow exist apart from practice” (1992: 413).

That equivocal appraisal is reflected in the varying subjective positions states

have taken in relation to the ICC project’s complementary framework and its implications
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for state sovereignty. Canada and the U.S., for example, have articulated strikingly
divergent interpretations or assessments. The official Canadian position is as follows

(DFAIT, 2008c) [original emphases]:

Will the ICC threaten the sovereignty of a democratic country like Canada?

The ICC will not supplant Canadian courts. Canadian authorities will have the first opportunity to
carry out investigations and prosecutions, and the ICC cannot intervene when genuine proceedings
have been undertaken ... The ICC Statute contains numerous checks and balances applicable at
every stage of proceedings to ensure that the ICC operates in a credible and responsible manner.
In addition, the jurisdiction of the ICC is carefully limited to the most serious crimes.

Expressed or emphasized in this way, the ICC will not qualitatively impact or undermine
Canadian sovereignty. The official U.S. position, in contrast, stresses the state
sovereignty implications of complementarity as amongst its core concerns with the Court

(Department of State, 2008c):

The ICC is required to defer to the national prosecution unless the court finds that the state is
unwilling or unable to carry out the investigation or prosecution (Article 17). By leaving this
decision ultimately to the ICC, the Treaty would allow the ICC to review and possibly reject a
sovereign State’s decisions not to prosecute, or a sovereign State’s court decisions of not guilty or
dismissal with prejudice in specific cases.

In fact, given the Court’s ultimate authority to determine admissibility in a given case,
“states take a significant step in accepting the ICC’s right to judge actions or motivations
regarding national prosecutions [by agreeing] to be bound by a process with defined rules
but no guarantees” (Sewall et al., 2000: 3-4). The U.S. position, then, reveals not a
dismissive view of international law, but rather an acute appreciation of its “direct and

consequential” implications (Stephan, 2004: 12).

The ICC project is particularly striking given that criminal justice matters rest at
the core of sovereign states’ conventional prerogatives (Badinter, 2002: 1932; Broomhall,
2003: 68; Tallgren, 1998: 111). States have also traditionally been very reluctant to

submit to binding dispute settlement mechanisms under international law, preferring the
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relative discretion and predictability afforded by diplomatic means (Murphy, 2004: 42-
43; Morris, 2001: 15). An additional feature perhaps bearing upon varying perceptions of
the Court’s state sovereignty implications is the open-ended provision for withdrawal
from the Rome Statute, subject to a one-year effective date delay (1998: Art. 127.1; see
Heller and Sofaer, 2001: 37; and Krasner, 1999: 26-27). In any event, the ICC’s distinct
supranational authority is truly novel and significant, however much it is legally
circumscribed under the complementarity provisions and practically mediated by its
reliance upon state-cooperation. As author and subject of this innovative arrangement,
the reconstituted state has revealed its pivotal role and capacity in expanding the horizons

of international law and governance.
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Chapter 7

THE ICC IN BROADER CONTEXT:
AN EMERGING PROGRAM OF
COMPLEX ADJUDICATION

Contents

L The ICC in Broader Context

IL. National Prosecutions Beyond the Rome Statute: Universal Jurisdiction

III.  The Declining Role of International Ad Hoc Tribunals

IV.  The Emergence of Internationalized or Mixed (Hybrid) Tribunals

V. The Supplementary Role of Non-Prosecutorial Truth-Seeking Commissions
VI.  The Novelties and Challenges of Complex Adjudication

I The ICC in Broader Context

In developing this study’s core proposition that the ICC is implicative of new
directions and expanded possibilities for international law and governance, this chapter
considers the Court’s situation within a broader, multifaceted framework of governance
measures for prosecuting, deterring and denunciating international crimes. The ICC has
declared: “The Court is the centerpiece of an emerging system of international criminal
justice which includes national courts, international courts and hybrid tribunals with both
national and international components” [my emphasis] (UN-ICC, 2005: Para 3). The
word ‘system’ may actually be misleading insofar as it implies intra-structural
mechanization or synchronization. There are two main complicating factors. First,
apart from the Court’s specific supranational competence to scrutinize national justice
systems and possibly substitute its own proceedings under the complementary
framework, the ICC is neither formally linked nor hierarchically superior to national
courts or those other types of tribunals. Second, the Court’s jurisprudence on substantive

points of law will not bind national courts or other judicial bodies. The governance
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scheme that I seek to conceptualize in this chapter, however, encompasses overarching
normative understandings and ideals that constitute and provide broad coherence to those
legal and infrastructural components. What in fact seems to be emerging, then, is a more
loose-knit program of semi-autonomous modes for administering justice, which vary by
their potential scope, contributions and implications under the Rome Statute. That
collectivity reveals a unique situation of complex adjudication by which the Statute,
beyond the complementary framework I analyzed in chapter 6, may intersect with (rather
than fully govern or supersede) other rules and norms for determining essential issues of
judicial forum and applicable law in a given situation. For those reasons, rather than an
omnipresent fixture atop a hierarchical judicial pyramid, the ICC is equally novel and
significant as more of a permanent site of organizational and normative authority. In that
capacity, it reflects, inspires and guides the broader development of international criminal
law and judicial institutions. I now provide a brief theoretical overview before outlining

how the specific propositions of this chapter are structured and developed.

As discussed in chapter 6, the term ‘complementary’ conveys the Court’s
fundamentally supportive role relative to national justice systems. In this chapter, I seek
to locate conceptually that core ICC-State Party juxtaposition in relation and conjunction
with the mutually-supportive functions performed by other legal and institutional
components for administering justice. The Rome Statute’s jurisdictional and related
lacunae define the existing and potential role for those other enforcement efforts. As I
further discuss in section II, there are two broad categories of situations that exceed the
Statute’s scope and application (i.e. situations not subject to ICC proceedings). First,

there are offences that precede its initial temporal jurisdiction or entry into force [1 July
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2002] (1998: Art. 24.1). Second, there are offences beyond the Court’s effective
territorial reach under the ‘pre-conditions to the exercise of jurisdiction’ that I examined
in chapter 6, together with the exceptions (Ibid: Art. 12.2). Here the Statute is
noteworthy for what it does not proscribe or foreclose: “Nothing in this Part [Part 2:
‘Jurisdiction, Admissibility and Applicable Law’] shall be interpreted as limiting or
prejudicing in any way existing or developing rules of international law for purposes
other than this Statute™ (Ibid: Art. 10). Thus the ICC invites and informs principled
contributions toward the enforcement of justice on a truly global scale — without

limitation by time or space.

That broader emerging program is rational, then, even though not fully
rationalized. As Ratner and Abrams note, “the lack of a centralized process or product
should not be equated with the absence of norms, and indeed these norms have their own
logic” (2003: 332; also see White, 2002: 197). Though I structure my analysis in this
chapter in accordance with the formal components mentioned above, it is crucial to
remain mindful of the fundamental norms of international criminal justice considered
previously in this study. Those include the principle of individual criminal responsibility,
and the primary authority (and duty) of states to prosecute individual offenders. Where
offences have actual trans-boundary dimensions — for example, the nationality of an
alleged offender diverges from that of the victim(s) and/or the territorial state of the
alleged conduct — then subsidiary or operating norms assist in determining the
appropriate forum for adjudication. Stemming from that essential determination, states
are obliged — as a function of their primary enforcement role — to provide cooperation and

judicial assistance to the prosecuting state or tribunal. Multilateralism itself, then, may be
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regarded as a fundamental principle of international criminal justice. Hence government
networks may perform a very significant role in coordinating state enforcement measures,
as discussed in chapter 6. The overall regulatory effectiveness or feasibility of this
evolving framework is inextricably tied to the individual-level conduct with which it is
ultimately concerned. ICC President Philippe Kirsch has stressed: “The ICC must be part
of a framework of measures to sustain a culture of accountability, including increased
domestic prosecution of such crimes, greater use of universal jurisdiction, and greater
international cooperation in suppressing international crimes” (2001: 4-5). In my
prospective and concluding discussion in chapter 8, then, I consider the deterrence

properties and potential of the Court and those broader governance efforts.

The Nuremberg legacy has for decades demanded more consistent and effective
administration of international criminal justice. Those imperatives stem not merely from
the concerns of victims or potential victims of serious international (or global) crimes;
more broadly and fundamentally they reflect the interests and values of the global
community as a whole. As I demonstrate in this chapter, however, those dictates do not
presuppose or mandate a specific or uniform mode of dispensing justice, nor does the
Rome Statute as their foremost institutional expression. In fact, just as those normative
pressures have intensified, the range of mutually supportive channels and mechanisms

has expanded and diversified. As Cassese observes (2003: 457-458):

Clearly, given the magnitude of the task, there is no single response to the multifarious aspects of
international criminality. One must perforce resort to a whole gamut of responses, each most
suited to a specific condition, effectively to stem international crimes.

The ICC, then, rests prominently within this continued progressive development of

international norms, rules and judicial institutions toward what may be understood as a
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broader governance program of enforcement efforts, if not a fully integrated system.
Even within that extended governance context, however, the sovereign state remains the
primary administrator and enforcer of justice over individual transgressors. The ICC is
thus further distinguished as a permanent international organization that both reflects and

spurs those broader cross-cutting trends in governance and authority.

In developing these propositions, this chapter proceeds in five parts. First,
examine the principle of ‘universal jurisdiction’ as a broader basis for national
prosecutions under international law than what the Rome Statute prescribes. Realizing its
potential contribution will require heightened national commitment to prosecuting
international crimes, including offences (and offenders) within no direct or conventional
nexus to the prosecuting state. Such proceedings may also require principled inter-state
coordination, particularly in determining priority amongst multiple (competing) national
proceedings and providing attendant cooperation and judicial assistance. Second, I
consider the International Criminal Tribunals for the Former Yugoslavia (ICTY) and
Rwanda (ICTR), which are approaching the closure of their mandates, likely signaling an
end to international ad hoc tribunals proper, given their restricted scope and relative
costs. I survey their structure and mechanics, and appraise their jurisprudence and
operational experiences that have inspired and guided the ICC project and broader
enforcement and supporting measures. Third, I consider a more recent trend toward so-
called ‘internationalized’ or hybrid (mixed) tribunals. In possibly combining the
respective advantages of national and international proceedings, permitting prosecutions
beyond what the Rome Statute prescribes, or perhaps just enabling States Parties to

prosecute offences under its complementary framework, those mechanisms constitute a
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particularly intriguing supporting component. Fourth, I consider the principal legal and
policy issues raised by non-prosecutorial truth-seeking commissions in relation to the
Rome Statute and international criminal justice more generally. Though these alternative
approaches pursue distinct peace, justice and reconciliation objectives in transitional
societies, they should supplement rather than preclude or substitute for criminal
adjudication. Fifth, I draw upon the phrase complex adjudication to conceptualize the
collective nature and novelty of this emerging governance program, and further examine

its two principal complicating factors mentioned above.

IL National Prosecutions beyond the Rome Statute: Universal Jurisdiction

In this section, I consider ‘universal jurisdiction’ as a basis by which national
courts may prosecute international crimes that pre-date or are perpetrated beyond the
Rome Statute’s penal scope: offences which States Parties are not required to prosecute
and the ICC is not permitted to prosecute under the Rome Statute. I focus my analysis
upon the Princeton Principles of Universal Jurisdiction, which were formulated by a
globally diverse assembly of scholars and jurists, representing a range of viewpoints and
a variety of legal systems, though acting in their personal capacities (Princeton Project,
2001: 25). The Princeton Principles constitute an authoritative and progressive re-
statement of the status of universal jurisdiction under international law, combined with an
appeal for its greater recognition and application within national justice systems: “The
Principles contain elements of both lex lata (the law as it is) and de lege ferenda (the law

as it ought to be), but they should not be understood to limit the future evolution of
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universal jurisdiction” (Ibid: 39).”' The authors seek to address judges applying domestic
law, law-makers concerned with enacting implementing legislation, national authorities
determining whether to prosecute, extradite or otherwise assist in a given situation, and
civil society actors aiming to facilitate justice (Ibid). They recognize the Rome Statute as
a “signal achievement”, but aim to provide clarity and coherence to the law of universal
jurisdiction to facilitate broader national enforcement, and to prevent political abuse and

otherwise inappropriate and/or untimely prosecutions (Ibid: 24-25):

Universal jurisdiction holds out the promise of greater justice, but the jurisprudence of universal
jurisdiction is disparate, disjointed, and poorly understood. So long as this is so, this weapon
against impunity is potentially beset by incoherence, confusion, and, at times, uneven justice.

Those challenges notwithstanding, universal jurisdiction potentially offers a very

significant contribution to international criminal justice as its most expansive component.

As discussed in chapter 5, the Rome Statute conforms with strict legality — the
maxim that persons may only be held criminally responsible for conduct that was
criminalized at the time of commission (see Cassese, 2003: 139-141). By some accounts,
the Statute is unduly restrictive since the three defined crimes within the Court’s
jurisdiction were already well-recognized within customary international law (e.g.
Robertson, 2002: 389; also see Schabas, 2001: 57). As it stands, the Court’s temporal
jurisdiction stems from the Statute’s entry into force (1 July 2002) or subsequently in
respect of a state becoming a State Party after that date, unless that state makes a

declaration accepting the Court’s earlier jurisdiction, as discussed in chapter 6 (1998:

7! The Princeton Principles may be regarded as an example of ‘soft law’ (Stahn, 2005: 701). Soft law
consists of standards, commitments, joint statements etc. from bodies generally recognized as having
political legitimacy and/or epistemic credentials (Cassese, 2005: 196). It reflects modern or emerging
international legal trends addressing new concerns of the international community which, for political,
economic or other reasons, have not yet been addressed by legally binding commitments. As a
consequence, soft law does “not impose legally binding obligations”, but rather “may be regarded as
declaratory, or indicative, of a customary rule, or instead help crystallize such a rule” (Ibid: 196-197).
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Arts. 11.1-2). In no circumstances may the ICC prosecute conduct pre-dating the
Statute’s entry into force (Ibid: Art. 24.1). Under the principle of ‘universal jurisdiction’,
however, states themselves may prosecute serious international crimes without those or

any temporal restraints.

Also recall from chapter 6 that, as ‘preconditions to the exercise of jurisdiction’,
apart from Security Council referrals and non-States Parties’ ad hoc acceptance of the
Court’s jurisdiction over a given situation, the ICC may only address acts committed on
the territories of States Parties or by their nationals (Ibid: Art. 12.2(a) & (b)). Those
respective parameters reflect ‘territorial’ and ‘active nationality’ as the two most
established bases of states’ criminal law adjudicative jurisdiction. Two other recognized
bases of jurisdiction are ‘passive nationality’ (crimes committed against a state’s |
nationals) and the ‘protective principle’ (crimes committed against a state’s national
interests) (Cassese, 2003: 277; Kittichaisaree, 2001: 39; Ratner and Abrams, 2001: 160-
162). State and civil society efforts to incorporate universal jurisdiction within the Rome
Statute were hampered by confusion and misunderstandings amongst the negotiating
parties (Glasius, 2006: 74). Germany was a particularly forceful proponent of universal
jurisdiction for the ICC (Kirsch and Holmes, 1999: 8-9; Glasius, 2006: 69; Weschler,
2000: 97). That proposal enjoyed significant support amongst states and civil society
actors, while a more modest though also more complicated South Korean proposal
attracted a range of responses and criticisms (Kirsch and Holmes, 1999: 9; Glasius, 2006:
75; Wilmshurst, 1999: 132-133; Nolte, 2003: 75-76). In any event, the overall majority
preference for a broader scope of ICC competence ultimately yielded to a more vocal

minority of states espousing more restrictive conceptions (Nsereko, 1999: 107; Glasius,
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2006: 75; and Schabas, 2001: 61). As with the temporal restrictions, however, those
parameters do not correspondingly restrict national prosecutions. According to the
Princeton Principles, where crimes are of “such exceptional gravity that they affect the
fundamental interests of the international community as a whole”, then states themselves
may exercise (universal) jurisdiction and prosecute “based solely upon the nature of the
crime” (2003: 201; also see Cassese, 2003: 285). In such cases, a custodial state should
either prosecute the person or extradite that person for prosecution elsewhere: the duty

aut dedere aut judicare (‘either to extradite or prosecute’) (Princeton Project, 2001: 55)."2

As a governance principle, universal jurisdiction exemplifies the ‘global’ nature

of international crimes (Princeton Project, 2001: 23-24; also see Burke-White, 2002: 16):

When national courts exercise universal jurisdiction appropriately, in accordance with
internationally recognized standards of due process, they act to vindicate not merely their own
interests and values but the basic interests and values common to the international community.

The following passages form the substantive core of the authors’ declaration and appeal

(Principle 1: ‘Fundamentals of Universal Jurisdiction’) (Ibid: 28-29) [my emphases]:

1. [Universal jurisdiction] is criminal jurisdiction based solely upon the nature of the crime,
without regard to where the crime was committed, the nationality of the alleged or
convicted perpetrator, the nationality of the victim, or any other connection to the state
exercising such jurisdiction.

2. Universal jurisdiction may be exercised by a competent and ordinary judicial body of the
state in order to try a person duly accused of serious international crimes . . .

3. A state may rely on universal jurisdiction as a basis for seeking the extradition of a
person or accused or convicted . . .

4. In exercising universal jurisdiction or in relying upon universal jurisdiction as a basis for
seeking extradition, a state and its judicial organs shall observe international due process
norms . . .

5. A state shall rely upon universal jurisdiction in good faith and in accordance with its

rights and obligations under international law.

7 Broombhall distinguishes between the permissive form of universal jurisdiction that exists under
customary international law, and the mandatory form, which is not actually universal because it reflects
commitments by parties to multilateral conventions (2003: 13 & 106; also see Tallgren, 1998: 112).
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I now briefly survey the balance of the fourteen Princeton Principles, including their

accompanying commentary, as a supporting component of international criminal justice.

The authors cite the following non-exhaustive list of offences subject to universal
jurisdiction: piracy, slavery, war crimes, crimes against peace, crimes against humanity,
genocide, and torture (Ibid: Principle 2.1: 29). This list is “without prejudice to the
application of universal jurisdiction to other crimes in international law” (Ibid: Principle
2.2: 29). Recall that the ICC’s jurisdiction is presently restricted to three defined crimes:
genocide, war crimes, and crimes against humanity (Rome Statute, 1998: Art 5). In
addition to expanding the temporal and territorial scope of national prosecutions, then,
universal jurisdiction may also permit states to prosecute a broader range of substantive
offences. Consistent with the Rome Statute’s provisions that I examined in chapter 5,
“the official capacity of any accused person, whether as head of state or as a responsible
government official, shall not relieve such person of criminal responsibility nor mitigate
punishment” (Princeton Project, 2001: Principle 1: 31). Statutes of limitation, likewise,

should not bar criminal prosecution for the listed offences (Ibid: Principle 6: 31).”

Also consistent with the Rome Statute’s provisions I examined in chapter 5,
persons should not be “exposed to multiple prosecutions or punishment for the same
criminal conduct” (Ibid: Principle 9.1: 33). Likewise, however, “sham proceedings” will
not bar subsequent prosecution (Ibid: Principle 9.2: 33). Recall that though the Rome

Statute does not prescribe the death penalty, its provisions do not prejudice the

7 Recall from chapter 2 the 1970 Convention on the Non-Applicability of Statutory Limitations to War
Crimes and Crimes against Humanity — the latter which includes the Genocide, as defined in the 1948
Convention on the Prevention and Punishment of the Crime of Genocide (see Kittichaisaree, 2001: 261).
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application of national laws and penalties (1998: Art. 80). According to the Princeton
Principles, however, the death penalty, torture “or any other cruel, degrading or inhumane
punishment or treatment” constitute grounds for refusing extradition (Princeton Project,
Principle 10.1: 34). States refusing to extradite to a state on such grounds should

prosecute or extradite to another state, as appropriate (Ibid: Principle 10.2: 34).

As I discussed in chapter 6 and further examine in section V, the issue of amnesty
laws barring national prosecutions raises admissibility issues for the ICC under the
complementary framework. It also raises questions concerning third-party states that
may seek to prosecute offences using universal jurisdiction. According to the authors,
amnesties are “generally inconsistent with the obligation of states to provide
accountability” (Ibid: Principle 7.1: 31). Also, the exercise of universal jurisdiction
“shall not be precluded by amnesties which are incompatible with the international
obligations of the granting state” (Ibid: Principle 7.2: 31). Neither the Princeton
Principles nor the Rome Statute specifies, however, when (if ever) national amnesties
should be respected so as to bar criminal prosecutions outside of the granting state. AsI
discuss in section V, the prevailing view is that broad national amnesties will or should
not pre-empt ICC proceedings. That same reasoning may also guide third-party states in

considering whether to exercise universal jurisdiction in such circumstances.

The very conception of universal jurisdiction necessarily implies the potential for
multiple (competing) proceedings: if any state may prosecute a case based solely upon
the nature of the crime, then multiple states may potentially seek to prosecute, perhaps

including the territorial state and/or the state of nationality under the Rome Statute.
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Cassese distinguishes between the more widely-held view of “conditional universal
jurisdiction” by which only the custodial state may prosecute, and the more expansive
conception of “absolute universal jurisdiction” by which states may initiate proceedings
absent custody (2003: 285-291). Because many legal systems do not permit trials in
absentia, however, the physical presence of the accused person is a practical precondition
for conducting actual trial proceedings (Ibid: 286). Whether relying upon universal
jurisdiction or any other basis for prosecution, moreover, states may not physically

apprehend individuals extraterritorially without the consent of the state of refuge.’

Thus the effective utilization of universal jurisdiction requires state authorities to
subscribe to a common normative commitment to ensuring justice, as well as a shared
understanding of the applicable rules and their respective roles and responsibilities in a
given set of circumstances. The nationality or residency of an offender may diverge from
that of the victim(s) and/or the territorial state where the crime was perpetrated. In such
cases, effective prosecutions, whether by states, the ICC or other tribunals, require
coordinated national efforts in matters such as executing searches and seizures, securing
crime sites and preserving evidence, and arresting individuals and extraditing or
surrendering them for trial. The authors declare that states should comply with all
international obligations respecting prosecution, extradition, and administrative and
judicial assistance (Princeton Project, 2001, Principle 4: 30). Those would include such

responsibilities under the Rome Statute, which I discussed in chapter 6.

™ According to Ratner and Abrams, however: “Once a defendant is physically present before a court, the
means by which he was brought before the court, even if extra-judicial, have generally been regarded by
domestic courts as irrelevant for challenging the court’s jurisdiction” (2001: 259; also see Nsereko, 1999:
99). Those authors refer to the case of Adolf Eichmann, who was kidnapped for trial from Argentina by
Israel in 1960 without Argentina’s consent (Ibid).
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According to the authors, if a custodial state has no basis for prosecution other than
universality, then it should determine whether to prosecute or extradite based upon an

aggregate balance of the following criteria (Ibid: Principle 8: 32):

(a) Multilateral or bilateral treaty obligations;

(b) The place of commission of the crime;

(c) The nationality connection of the alleged perpetrator to the requesting state;

()} The nationality connection of the victim to the requesting state;

(e) Any other connection between the requesting state and the alleged perpetrator, the crime,

or the victim;

D The likelihood, good faith, and effectiveness of the prosecution in the requesting state;
(2 The fairness and impartiality of the proceedings in the requesting state;
(h) Convenience to the parties and witnesses, as well as the availability of evidence in the

requesting state;

(i) The interests of justice.
These criteria for determining jurisdictional priority reflect the relative interests implied
by the traditional bases of states’ jurisdiction that I outlined above, together with the
overriding objectives of administering justice fairly and effectively.” The authors stress
that “effective legal processes require the active cooperation of different government

agencies, including courts and prosecutors” (Ibid: Principle 8: 44).

As mentioned in chapter 6, however, there is still no decisive authority to

determine priority amongst multiple (competing) states’ prosecutions (Ferdinanusse,

” These criteria are broadly consistent with the framework of principles guiding decisions and procedures
under Canada’s Crimes against Humanity and War Crimes Program (DOJ, 2008b). Burke-White draws
upon expansive (or generic) conceptions of ‘complementarity’ and subsidiarity” to guide and conceptualize
such decisions and relationships: “Complementarity and subsidiarity fit together neatly. Both emphasize
keeping prosecution local where possible. Complementarity governs the [vertical] allocation of jurisdiction
between the supranational and the national level [between the ICC and states), while subsidiarity
determines the [horizontal] location of prosecution within the national level [between states]” (2002: 91).
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2004: 1048). The prevailing view is that territoriality provides the strongest jurisdictional
foundation for prosécution (Cassese, 2003: 277 & 452; Kittichaisaree, 2001: 6; Ratner
and Abrams, 2001: 161; and Ferdinandusse, 2004: 1048). Universal jurisdiction, in
contrast, provides the weakest foundation (Ferdinandusse, 2004: 1048). Though I
characterized the ICC as a ‘court of last resort’ in chapter 6, ICC proceedings may be
more authoritative than national prosecutions based solely upon universal jurisdiction
(see Kleffner, 2003: 108). By that rationale, rather than enacting sweeping universal
jurisdiction provisions, states should take targeted measures to permit the exercise of
universal jurisdiction only in lieu of proceedings by states with stronger jurisdictional
nexuses or by the ICC (Ibid: 109). In the concluding section, I further consider these

jurisdictional issues and their attendant implications for extradition and surrender.

The authors contemplate the role of the International Court of Justice (ICJ) in
resolving disputes (Princeton Project, 2001, Principle 14: 36). Under the Rome Statute,
disputes between States Parties “relating to the interpretation or application™ of the
Statute not settled within three months will be referred to the Assembly of Stétes Parties,
which may seek to resolve the dispute itself or may make recommendations on further
means of settlement, including referral to the ICJ (1998: Art. 119.2). As mentioned in
chapter 6, however, the ICC itself will resolve disputes regarding its own “judicial
functions”, including admissibility determinations under the complementary framework

(Ibid: Art. 119.1; see Pellet, 2002b: 1841).

The authors propose that these core principles are sufficiently established within

international law to be directly invoked and relied upon within national justice systems,



Ph.D. Thesis — Adrian L. Jones, McMaster University (Political Science)

without the adoption of specific implementing legislation (Princeton Project, 2001:
Principle 3: 30). They recognize, however, that national courts have been generally
reluctant to accept universal jurisdiction as the sole basis for prosecution. National jurists
have tended to require one or more of the traditional jurisdictional nexuses that somehow
bind or make the crime or the accused person or the victim(s) of interest to the
prosecuting state (Cassese, 2003: 296-297; and Ferdinandusse, 2004: 1048-1049). More
generally or fundamentally, they seek legislative mandates in recognizing and applying

customary international law (Cassese, 2003: 303) [author’s emphases]:

Normally national courts do not undertake proceedings for international crimes only on the basis
of international customary law ... They instead tend to require either a national statute defining
the crime and granting national courts jurisdiction over it, or, if a treaty has been ratified on the
matter by the State, the passing of implementing legisiation enabling courts to fully apply the
relevant treaty provisions.”

Thus the authors appeal for national legislation “where necessary” to enable the exercise
of universal jurisdiction (Princeton Project, 2001: Principle 11: 34). Here the Rome
Statute’s national implementation may facilitate broader progressive legislative measures
(Robinson, 2002: 1861):

Implementation of the Rome Statute . . . provides an excellent opportunity for States to affirm
their abhorrence of these crimes and to establish universal jurisdiction.

Indeed, one of the promising benefits of the ratification process is that so many States will seize
the opportunity to update and strengthen their laws and jurisdictional reach . . . Once a critical
mass of States have such legislation, the world will become a more inhospitable place for those
who would consider launching campaigns of genocide or other atrocities. In this way, the Rome
Statute will have a major impact before the ICC even takes a case.

7 This aspect raises complex issues respecting the implementation and relative status of international law
within national (or municipal) justice systems. In terms of its relative status, there are three broad
conceptions, each reflecting underlying political and theoretical underpinnings (see Cassese, 2005: 213-
216). Two of these are so-called monistic views, essentially entailing the relative integration and
supremacy of municipal law and of international law respectively, The third view, the so-called dualistic
doctrine, posits two distinct legal orders, such that international law must be “transformed” into national
law through deliberate mechanisms (Ibid: 214). In practical terms, regardless of which conception prevails
in a given national system, most international law must be implemented to become operative (Ibid: 217).
The two principal modalities of such implementation are automatic standing incorporation, and legislative
and ad hoc incorporation (Ibid: 220-222).
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As mentioned in chapter 6, for example, Canada’s Crimes Against Humanity and War
Crimes Act extends beyond the Rome Statute’s parameters to include ‘passive
nationality’ jurisdiction (based on the nationality of the victim) and a form of universal
jurisdiction (DOJ, 2008a: s.8(a)).”” The authors also appeal for the inclusion of universal
jurisdiction “in all future treaties, and in protocols to existing treaties, concerned with

serious crimes under international law” (Princeton Project, 2001, Principle 12: 35).

HI. The Declining Role of International Ad Hoc Tribunals

As discussed in chapters 2 and 3, the International Criminal Tribunals for the
former Yugoslavia (ICTY) and Rwanda (ICTR) were established by the UN Security
Council pursuant to its international peace and security mandate and authority under
Chapter VII of the UN Charter. In October, 1992, the Council established a Commission
of Experts to examine serious violations of international law in the former Yugoslavia
(UNSC, 1992). Following the Commission’s report in February, 1993, the Council
determined that such violations constituted a threat to international peace and security,
and directed the UN Secretary-General to prepare a draft statute for an international
tribunal (UNSC, 1993a). The Council unanimously adopted the statute and created the
ICTY as a subsidiary organ under Chapter VII (UNSC, 1993b). The ICTR’s
establishment in November, 1994 stemmed from a similar process (UNSC, 1994). The
Council was particularly progressive in interpreting its own competence in relation to the
Rwandan conflict, which was primarily of a ‘non-international’ character by conventional

criteria (Knoops, 2003: 3; also see Cassese, 2003: 337, White, 2002: 207; and Kirsch et

77 The Act also amended several other statutes, including the Criminal Code, Extradition Act, and Mutual
Legal Assistance in Criminal Matters Act (ss.33-75), which will assist Canadian authorities with complying
with the Rome Statute’s international cooperation and judicial assistance provisions and more broadly.
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al., 2004: 281). The legality or lawful establishment of the ICTY was upheld by the
ICTY Appeals Chamber itself (Kittichaisaree, 2001: 24; also see McColdrick, 2004: 34).
The Appeals Chamber held that the Security Council is not limited to the measures
specifically listed in Article 41 of the UN Charter (measures not involving the use of
armed force) (Klabbers, 2002: 183-185; Kirsch et al., 2004: 285). The ICTR likewise
upheld its own competence (Kittichaisaree, 2001: 24-25; McColdrick, 2004a: 36).
Though having requested the tribunal, the Rwandan government ultimately dissented
from its creation because of its temporal jurisdictional limitations, the unavailability of
the death penalty, and because it would neither use Rwandan judges nor hold trials in
Rwanda (Knoops, 2003: 6; also see Kittichaisaree, 2001: 25). At the Council’s direction,
the tribunals formulate bi-annual completion strategies. Investigations officially ended
on December 31, 2004. No indictments have been issued since that date, and their
mandates are expected to end by 2010. They are completing existing proceedings and
transferring other cases to national courts. At this juncture, it is instructive to appraise
the enduring contributions their establishment, operations and jurisprudence have made

to the ICC and the broader international criminal justice program.

Rather than establishing the ICTR as a discrete entity, the Council essentially
appended it to the ICTY, and modeled its Statute accordingly (see Ratner and Abrams,
2001: 202). The tribunals also share a common appellate chamber and Prosecutor (Ibid).
Whereas the ICTY sits in The Hague, Netherlands, the ICTR operates in several
locations: the Prosecutor and appellate chamber are based in The Hague, the
investigatory and prosecutorial unit operates from Kigali, Rwanda, and the trial chambers

sit in Arusha, Tanzania (Ibid: 203). A chronic difficulty for the ICTR is its “geographical
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and related psychological distance from the victims of the crimes it is examining”, though
enhanced outreach efforts have ameliorated this condition to some degree (Ibid: 206; also
see Zacklin, 2004: 544). Those are typical challenges for international criminal justice,
particularly when administered other than by national courts of the territorial state. Here
their experiences may inform internationalized or mixed (hybrid) tribunal initiatives,
which retain the physical and psychological benefits of national proceedings, as I discuss
in section IV. They may also influence ICC practice, which may conduct proceedings
outside of its permanent seat in The Hague (Rome Statute, 1998: Art. 3.3). Its first trial —
of Thomas Lubanga Dyilo of the Democratic Republic of Congo (DRC), which I
discussed in chapter 6 — was scheduled to begin on 31 March, 2008. In a public hearing
held in Ituri (eastern DRC) on 4 September, 2007, ICC judges announced the possibility
of conducting in situ hearings in Ituri, if not a full in situ trial (see Muchaba, 2007: 12).
More generally, the Court’s comprehensive Strategic Plan for Outreach “draws upon the

achievements and lessons learned from the ad hoc tribunals” (ICC-ASP, 2006b: Para 6).

The ICTY has jurisdiction over war crimes, genocide and crimes against
humanity (UNSC, 1993b: Arts. 2-6). It may prosecute crimes “committed in the territory
of the former Socialist Federal Republic of Yugoslavia” since 1 January 1991 (Ibid: Arts.
1 & 8). The Council set no time limit on that jurisdiction (Ratner and Abrams, 2001:
193).”® The ICTR has jurisdiction over the same crimes (UNSC, 1994: Arts. 2-4). Its
jurisdiction stems only from 1 January, 1994 to 1 December, 1994, though includes

bordering states where Rwandans committed offences (Ibid: Arts. 7 & 1). The

" In a hypothetical case of concurrent jurisdiction between the ICTY and ICC, the ICTY, as a subsidiary
organ of the Security Council, would supersede the ICC’s treaty-based authority (Bohlander, 2002: 688).
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fundamental tenet of individual criminal responsibility is prominently enshrined in the

tribunals’ respective statutes (UNSC, 1993b: Art. 7; UNSC, 1994: Art. 6).

The ‘primacy’ format of the ad hoc tribunals, vis-a-vis affected states, is distinct
from the Rome Statute’s more decentralized or deferential ‘complementary’ framework.
Though the tribunals have ‘concurrent’ jurisdiction with national courts, such that either
level may prosecute a given case, their respective statutes provide that “at any stage of
the procedure”, the ICTY or ICTR “may formally request national céurts to defer to the
competence of the International Tribunal” (UNSC, 1993b: Art. 9.2; UNSC, 1994: Art.
8.2; see Cassese, 2003: 348; Kittichaisaree, 2001: 25; Sands, 2003: 77-78; and Ratner and
Abrams, 2001: 209-210). According to Ratner and Abrams, “the concurrent jurisdiction
between the ICTR and national authorities has led to more friction between them than in
the case of the former Yugoslavia, where no court able and willing to prosecute offenders
was likely to obtain custody over a substantial number of defendants™ (2001: 206). The
tribunals have increasingly deferred to national courts, which are now better equipped
and less prone to bias (Cassese, 2003: 351). According to Claude Jorda, former ICTY
President and former ICC Judge, the ICTY has pursued a “strategy of delocalization” by
focusing upon senior political and military leaders, while lower-level defendants are tried
by competent national courts, thereby contributing to reconciliation, peace-building and
re-establishing the rule of law (2004: 575). The ICTR has similarly focused upon “those
most responsible” for serious, large-scale offences (Ratner and Abrams, 2001: 205). As1
discuss in section IV, those arrangements may guide mutually supportive ICC and
national proceedings in future transitional situations when national systems cannot fully

or promptly administer justice on their own.
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As Chapter VII measures under the UN Charter, states must render cooperation
and assistance to these tribunals in priority to other international comrhitments, as
reflected in their respective statutes (UNSC, 1993b: Art. 29; UNSC, 1994: Art. 28; see
Knoops, 2003: 181; Sarooshi, 2004b: 103; Cassese, 2003: 357; Ciampi, 2002b: 1608).
As mentioned in chapter 6, especially with this more robust design, the ad hoc tribunals
have foreshadowed operational challenges for the ICC. Particularly in the ICTY
experiences, “the alleged crimes were often conducted by (or under instructions from)
state actors and the evidence of these crimes remains within the jurisdiction of interested
parties” (Cogan, 2000: 411; also see Ratner and Abrams, 2001: 223). More
fundamentally, Bosnian Serb leader Radovan Karadzic and general Ratko Mladic, among

other significant figures, remain at large several years after having been indicted.

In the May, 2007 Completion Strategy Report to the Security Council, ICTY
President and Judge Fausto Pocar stressed: “The Security Council must make clear that
the trial of these fugitives by the international community does not hinge upon the
International Tribunal’s proposed Completion Strategy dates” (UNSC, 2007a: Annex I,
Para 33). Prosecutor Carla Del Ponte emphatically declared (Ibid: Annex I, Para 42):

After the landmark judgment of the International Court of Justice in February of this year [2007],
when Serbia was the first State to be found in violation of the Genocide Convention and ordered to
deliver Ratko Mladic to The Hague, it would be inconceivable to end the Tribunal’s mandate
without Radovan Karadzic and Ratko Mladic, both accused of genocide in Srebenica, being
brought to justice before the Tribunal. The Council may wish to consider further action to
encourage Serbia and other relevant countries to finally fulfil their international obligations under
Chapter VII of the Charter.

As discussed in chapter 6, the ICC’s own vulnerabilities in relying upon state-cooperation
for the arrest and surrender of individuals for trial in the Darfur, Sudan situation have

mirrored those chronic ICTY challenges. As Cassese observes (2005: 461):

236



Ph.D. Thesis — Adrian L. Jones, McMaster University (Political Science)

This is the major stumbling block of these courts and tribunals. They lack an autonomous police
Jjudiciare overriding national authorities. They are like giants without arms and legs, who
therefore need artificial limbs to walk and work. These artificial limbs are the State authorities. If
the co-operation of States is not forthcoming, these tribunals are paralyzed.

Thus the viability of the ICC project and broader efforts to enforce justice hinge critically
upon the political will of affected states to take supportive enforcement measures, as well
as those states best positioned to exert influence over such states, whether bilaterally or in

multilateral forums. I consider those central prospective challenges in chapter 8.

The commissions of inquiry leading to the ad hoc tribunals’ establishment have
broader and enduring significance. As mentioned in chapter 6, the Security Council’s
referral of the Darfur, Sudan situation to the ICC in March, 2005 stemmed from the
January, 2005 report of an International Commission of Inquiry. Building upon those
and other prior commissions, the Darfur Commission was tasked not only with fact-
finding and documentation, but also with making a formal determination as to whether
genocide had been or was being committed, as well as identifying the perpetrators and
clarifying the applicable legal principles (see Alston, 2005: 604). The compelling and
public details of its findings may have decisively influenced the U.S. and China to abstain
from, rather than veto, the Council’s subsequent referral to the ICC (Ibid: 606). By some
critical accounts, however, the ad hoc tribunals “were established more as acts of political
contrition, because of consistent failures to swiftly confront the situations in the former
Yugoslavia and Rwanda, than as part of a deliberate policy, promoting international
criminal justice” (Zacklin, 2004: 542; also see Maogoto, 2004: 144). Indeed, that same

charge could perhaps be levied against the Council’s overall handling of the Darfur crisis.
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The ad hoc tribunals’ experiences have also revealed the fundamental limitations
of international criminal justice in seeking to deter offences and reaffirm the rule of law
in ongoing conflict situations. In acknowledging cooperation shortfalls and the fact that
the Srebrenica massacre occurred subsequent to the ICTY’s establishment, former
Prosecutor Louise Arbour has stressed the need for a “partnership” between international
criminal justice and military peacekeeping operations by which peacekeepers would act
as both “enforcers” and “witnesses” (2000: 198). Elsewhere, Arbour emphasizes the
ICTY’s challenges in seeking to react as a “‘real time’ law enforcement agency” in the
midst of the explosive 1999 crisis in Kosovo (2004: 398). In fact, that exceptional ICTY

encounter will be more typical for the ICC, as President Kirsch observes (2007: 545):

This illustrates a major difference between the ICC and other international tribunals, which by and
large were dealing with crimes that had been committed in the past in the course of conflicts that
were over. The ICC deals with crimes that continue to be committed in the course of conflicts that
are ongoing. As a result, the ICC faces many challenges in particular in relation to its field
activities and security.

The ad hoc tribunals have also demonstrated that the objectives (and limitations) of
international criminal justice must be effectively communicated to affected societies

(Zacklin, 2004: 544):

The ICTY and ICTR have . . . been the victims of general misunderstanding on the part of the
populations for whom they function as courts. Criminal courts exist for the purpose of
establishing international accountability — not to uncover the fates and locate the remains of loved
ones. Nor is it the purpose to provide an official history. To the extent that a historical record is
integral to individual trials, it might be said that this is incidental . . .

It has been suggested that the Slobodan Milosevic proceedings were unduly complicated
and protracted by Prosecutor Carla Del Ponte’s resolve to establish a comprehensive
historical narrative of the Balkans conflict. Those critiques particularly abounded when
Milosevic unexpectedly died in the latter stages of his trial in March, 2006. In any event,

it was a precedent-setting development in international criminal justice as the first
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indictment (and subsequent trial) of a sitting Head of State for alleged acts committed in

that capacity (see McDonald, 2004: 570).

As discussed throughout this study, the ad hoc tribunals inspired and informed the
Rome Statute’s drafting and negotiation. They embodied and articulated the distinct
criminality and global concern with the atrocities and the underlying conflicts. The very
proposition of a permanent tribunal, however, reflected the widely acknowledged need to

progress beyond the ad hoc model, as Kirsch and Oosterveld reflect (2001: 1147):

There was broad recognition that, even when international justice worked through the
establishment of ad hoc tribunals, it remained inherently selective. ... Many crimes were
committed elsewhere that required justice, but about which nothing was done. By the same token,
major powers and their nationals were largely sheltered from any possibility of being subject to
jurisdiction of the ad hoc tribunals. The problem of selectivity also contributed to the perception
that the Security Council should not retain exclusive control over international justice.

Given those concerns, the Rome Statute’s Overview declares the need for a permanent
tribunal, in part, “to remedy the deficiencies of ad hoc tribunals”, including perceptions
of “selective justice” (1998). A fundamental raison d’étre of the ICC, then, is to deliver
broader and more consistent justice than ad hoc arrangements can deliver. The Rome
Statute’s Overview also expresses concerns with “tribunal fatigue” or the loss of political
will to create and sustain these mechanisms due to their inherent delays, expense and
limited legal scope and competence (1998; see Cassese, 2005: 458). For those reasons,
the Security Council will be more inclined to refer situations to the Court than to
establish more ad hoc tribunals (Broomhall, 2003: 151; also see Zacklin, 2004: 545). In
its various objections to the ICC, the U.S. has touted ad hoc tribunals as alternate
mechanisms for dispensing justice (Department of State, 2008c). Its acquiescence in the
Council’s referral of the Darfur situation to the Court, however, likely further negates any

remaining impetus for full-blown international ad hoc tribunals in the future. In May,
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2007, the Council did resolve to establish a more discrete Special Tribunal for Lebanon
to prosecute offences relating to the February, 2005 assassination of former Lebanese

President Rafiq Hariri (UNSC, 2007b).

Their limitations notwithstanding, the ad hoc tribunals have contributed to the

progressive development of the substantive law (Ratner and Abrams, 2001: 220):

The early decisions of the ICTY and ICTR demonstrate that they will play an authoritative and
dynamic role in helping to clarify and advance international law; each ad hoc tribunal is
influencing the jurisprudence and practice of the other, national courts, the incipient ICC, and even
the [International Court of Justice].

I have discussed important doctrinal advances in previous chapters, including the decisive
recognition of war crimes applicable in non-international armed conflicts, as well as the
distinct status of crimes against humanity (apart from armed conflict situations), the
recognition of various crimes committed specifically or disproportionately against
women and children, and the need to safeguard those and other vulnerable victims and
witnesses in the administration of justice. They have also enhanced the fundamental
perception of international criminal justice as a viable governance enterprise (Charney,

2001: 122; also see McColdrick, 2004a: 35; and Goldstone and Bass, 2000: 58):

The ICTY and ICTR have legitimated the prosecution of international crimes to the international
community and have elaborated on the pertinent law through their statutes, rules, and judgments.
They have thus created a substantial and tangibie body of jurisprudence, which was lacking in the
past. ... Many of these developments have been prominently reported in the popular press and
have spawned a growing body of scholarship. Through these advances governments have become
accustomed to the idea that international criminal law constitutes a real and operative body of law,
which in turn has facilitated domestic prosecutions . . .

In operational respects, therefore, the ad hoc tribunals have performed a significant
intermediate role in demonstrating both the potential and challenges for the ICC project

and broader efforts to administer international criminal justice.
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IV.  The Emergence of Internationalized or Mixed (Hybrid) Tribunals

In contrast to the declining relative prominence of international ad hoc tribunals
proper, so-called ‘internationalized’ or mixed (hybrid) tribunals represent an emerging
trend within international criminal justice. For that reason, this section is more
prospective and contemplative than section III. In potentially combining the respective
advantages of national and international proceedings, permitting prosecutions beyond
what the Rome Statute prescribes, or perhaps just enabling States Parties to address
offences under its complementary framework, such mechanisms offer an innovative and
pragmatic supporting component to the broader program. They may be particularly
useful in post-conflict situations where the requisite political will exists to prosecute
international crimes, but where effective proceedings cannot be administered due to a
breakdown of the judicial system (e.g. civil wars in East Timor, Sierra Leone) (Cassese,
2005: 458-459; and Cassese, 2003: 343-344 & 456). Even if stability has been achieved
over a longer transitional period, historical factors might render the judiciary incapable of
dispensing justice even-handedly, or with the perception of fairness and independence
(e.g. Cambodia) (Ibid). In those types of scenarios, internationalized mechanisms not
only raise core policy questions (and potential) for the administration of justice, but also
more fundamental complexities in terms of how distinct aspects of state sovereignty,

responsibility and capacity are approached in broader societal reconciliation efforts.

These courts have a mixed composition, including both international judges and
judges from the host state (Casesse, 2005: 458; Cassese, 2003: 343). There are two
principal architectural models (Ibid: also see Knoops, 2003: 11). First, there are tribunals

established as an organ of the state in question, as part of its judiciary. Examples include
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the Special Panel for Serious Crimes in East Timor established under the UN Transitional
Administration for East Timor (UNTAET), and the Kosovo Internationalized Panels
established under the UN Interim Administration Mission in Kosovo (UNMIK). Second,
there are tribunals established under international agreement, which exist and operate
separately from the national judiciary in accordance with their distinct statutes. The most
prominent examples are the Special Court for Sierra Leone (SCSL) and the Extraordinary
Chambers in the Courts of Cambodia (ECCC). The prevailing scholarly view is that the
Iraqi Special Tribunal (IST), established by the Legal Committee of the Governing
Council in consultation with legal experts and staff in the Coalition Provisional

Authority, is not a genuinely internationalized judicial body (see Zolo, 2004).

The international community may support these hybrid initiatives in various
ways, including providing technical expertise and training, security, judicial assistance
and financing (Cassese, 2005: 458-9; Cassese, 2003: 345-346; and Ratner and Abrams,
2001: 343). Recognizing that it has suffered from “tribunal fatigue, Ratner and Abrams
note that the UN has been correspondingly receptive toward the idea of hybrid tribunals
for Sierra Leone and Caﬁbodia (2001: 221-222; also see Cassese, 2005: 458). Non-
governmental organizations may also contribute resources and expertise (Ratner and
Abrams, 2001: 184). Those mechanisms may also entail various types and degrees of
cooperation and coordination with the ICC. The Court itself has declared: “The
interrelationships between those different institutions has continued to develop, as
evidenced by the Court’s assistance to the Special Court for Sierra Leone and other
efforts directed toward international justice” (UN-ICC, 2006: Summary). For security

reasons, the SCSL’s trial of Charles Taylor, the former Liberian President, is being held
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at the seat of the ICC in The Hague pursuant to a Security Council-sanctioned
Memorandum of Understanding between the two courts (ICC-UN, 2006: Para 59 & 60).
The trial is being conducted by SCSL judges and by its own Statute and Rules, though
the ICC is providing detention and courtroom services and facilities (Ibid: Para 60). The
SCSL is supported by the Security Council, and the voluntary support of donors, but it is
not a Chapter VII judicial body like the ICTY and ICTR that import the Council’s
enforcement authority (Kirsch et al., 2004: 292; also see Murphy, 2004: 318). The Rome
Statute has also been referencéd as an authoritative source of international law by the
East Timor Serious Crimes Panel, which has essentially incorporated its substantive

definitions of crimes (Knoops, 2003: 14).

These approaches may also raise admissibility questions under the Rome Statute’s
complementary framework. Because the existing hybrid tribunals are addressing conduct
pre-dating the Statute’s entry into force, however, these are prospective considerations.
As discussed in chapter 6, ‘inability’ refers to cases where, “due to a total or substantial
collapse or unavailability to its national judicial system, the State is unable to obtain the
accused or the necessary evidence and testimony or otherwise unable to carry out its
proceedings” (Rome Statute, 1998: Art. 17.3). Burke-White surveys the requisite
capacity elements for genuine, effective national prosecutions under the complementarity
format (2005: 576; also see Ratner and Abrams, 2001: 183):

Four key analytical factors can be derived from Article 17 [Issues of Admissibility], their
commentaries, and a range of international agreements and instruments addressing judicial ‘best
practices’ to judge the effectiveness of judicial systems in states recovering from a total or
substantial judicial collapse.

These include the availability of experienced and unbiased judicial personnel, the presence of a

viable legal infrastructure, the existence of adequate operative law, and a sufficient police
capability to undertake arrest and investigation.
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These factors are crucial to a genuine investigation and prosecution as they address the ability of
the national government to apprehend suspects, collect evidence, provide security to victims and
witnesses, and undertake unbiased adjudication.

If a state is willing to prosecute offences, but unable to conduct effective proceedings
within the ordinary course of administering justice, then a mixed tribunal approach may

help address those types of capacity gaps.

Recall from chapters 5 and 6 the “sufficient gravity” admissibility criterion for
ICC proceedings (Rome Statute, 1998: Art. 17.1(d)). As with national courts in the
ordinary course, hybrid tribunals may support the Court by prosecuting conduct that may

not satisfy that threshold. As Broombhall notes (2003: 103-104):

These initiatives, with all of their shortcomings, are likely to be the forerunner of similar future
efforts that will emerge as an ICC with limited resources, encountering crimes that the Statute
seeks to suppress, will give indirect encouragement to its States Parties (conceivably working
through the United Nations) to support initiatives that will provide accountability without taxing
the abilities of the Court itself.

The consequences of complementarity should therefore be understood not solely in terms of
proceedings undertaken by national governments acting in isolation, but rather as ‘joint ventures’
placed at varying degrees between the national and international planes.

Cassese also prospectively and favourably considers the role of such tribunals within that

broader context (2003: 456; also see Knoops, 2003: 2):

The system of ‘internationalized’ courts could prove very effective also when the ICC is firmly
established: indeed, it may ensure a proper functioning of the complementarity mechanism and
prevent the Court from being flooded with hundreds of cases because of the inadequacy of
national justice systems due to the collapse of the local judiciary. Mixed or ‘internationalized’
tribunals will prove even more important whenever the collapsing apparatus is that of a State that
is not party to the ICC Statute.

The ICC Office of the Prosecutor itself has also acknowledged their potential role in

furthering the objectives of complementarity (ICC-OTP, 2003: 7) [my emphases]:

The strategy of focusing on those who bear the greatest responsibility for crimes . . . will leave an
impunity gap unless national authorities, the international community and the Court work together
to ensure that all appropriate means for bringing perpetrators to justice are used. ...

If the ICC has successfully prosecuted the leaders of a State or organization, the situation in the
country might then be such as to inspire confidence in the national jurisdiction. The reinvigorated
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national authorities might now be better able to deal with the other cases. In other instances, the
international community might be ready to combine national and international efforts to ensure
that perpetrators of serious international crimes are brought to justice.

- It appears, therefore, that a mixed tribunal approach could or would not fully pre-empt
ICC proceedings under the complementary framework. The passage of time and other
aspects inherent to mixed tribunals would seemingly signify or presuppose the very

‘inability’ of national justice systems that permits direct ICC involvement.

In more broadly emphasizing the role and potential for international law to
harness national laws and institutions to serve broader governance objectives, Slaughter
and Burke-White praise the capacity-building properties of these mechanisms (2007:
337-338; also see Burke-White, 2002: 23). They may be particularly well-suited to
addressing emerging patterns of conflict in the post-Cold War era that I considered in
chapter 5, and contributing to broader reconciliation and reconstruction efforts. In all
situations, however, the appropriate course of administering justice will depend upon a
range of circumstantial variables. Holding trials in the territorial state where the offences
were committed may serve to educate and inform the local population, and promote
gradual reconciliation through their public stigmatization of the offenders and conduct
(Cassese, 2005: 459; Cassese, 2003: 345; and Burke-White, 2002: 24). They may also be
more expeditious than international proceedings without compromising international
standards (Cassese, 2005: 459; Cassese, 2003: 345). Apart from funding and security,
practical challenges include harmonizing prosecution and judicial functions across
national and international components, which may be complicated by differences in

language, experience and legal philosophy (Cassese, 2005: 459; Cassese, 2003: 345).
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These approaches broadly reflect the overarching norms of international criminal
justice. They seek to prosecute offenders for serious international crimes, rather than, for
example, relying solely upon non-prosecutorial measures that I discuss in section V.
Justice in its various forms is particularly vital in post-conflict situations. Former UN-

Secretary General Kofi Annan has stressed (UNSC, 2004: Para 3):

Our experience in the past decade has demonstrated clearly that the consolidation of peace in the
immediate post-conflict period, as well as the maintenance of peace in the long-term, cannot be
achieved unless the population is confident that redress for grievances can be obtained through
legitimate structures for the peaceful settlement of disputes and the fair administration of justice.

The International Federation for Human Rights has similarly declared: “Experience has
shown once and again that no lasting peace can be attained in societies divided by
massive crimes, if accountability, justice and redress for victims and the entire society are
not attained” (FIDH, 2007: 5). These measures also reaffirm the central role of the
territorial state in enforcing justice. Indeed, they demonstrate sensitivity toward
nationalist sentiments that might be offended by full-blown international proceedings,
while also incorporating the practical benefits of involving local prosecutors and judges
familiar with local language and norms (Cassese, 2005: 459; Cassese, 2003: 344). The
international component may entail a positive “spill-over effect” that contributes to the
broader democratic training and acculturation of local judicial officials (Cassese, 2005:
459; Cassese, 2003: 345). All of these aspects raise broader policy questions. As I
discuss in chapter 8, the “responsibility to protect” encompasses three components:
reacting, preventing and rebuilding — including justice and reconciliation (ICISS, 2001:
Para 513). These approaches may also permit the prosecuting state to incorporate

offences, penalties or other legal features distinct to its own national justice system.
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In the short-to-medium term, these internationalized approaches may continue to
increase in relative prominence, particularly in developing regions where support for the
ICC is high and where the processes of ratifying and implementing the Rome Statute may
help galvanize and equip local authorities to prosecute past offences. Over a more
extended time trajectory, however, they may decline in relative significance as the
number of States Parties increases and a greater proportion of offences fall within the
Statute’s complementary scope (i.e. its initial temporal jurisdiction becomes less of a
factor and its spatial voids are narrowed). As with many aspects of this governance
program, it may take many years to refine and evaluate their relative role and efficacy.
At present, they constitute a novel mini-series of judicial experiments, which may offer
useful benefits and insights for international criminal justice, and potentially broader

revelations for democratic transition and capacity-building in post-conflict situations.

V. The Supplementary Role of Non-Prosecutorial Truth-Seeking Commissions

This chapter and study are principally concerned with the administration of
international criminal justice: prosecuting individual persons for serious international
crimes. I recognize, however, that non-prosecutorial truth-seeking mechanisms may also
advance distinct peace, justice and reconciliation objectives in transitional societies.
Those approaches may be viewed as stressing restorative justice over retributive justice
(Joseph, 2005: 3; Quinn, 2004: 3). Quinn characterizes restorative justice as “a process
of active participation in which the wider community deliberates over past crimes, giving
centre stage to both victim and offender [and seeking] to bestow dignity and

empowerment upon victims, with special emphasis upon their contextual factors” (2004:
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3). To those and related ends, investigatory commissions — often referred to as truth
commissions or commissions of inquiry — “officially investigate and provide an accurate
record of the broader pattern of abuses committed during repression and civil war”
(Joseph, 2005: 10; also see Ratner and Abrams, 2001: 228; and Hayner, 2002: 23).
Insofar as they purport to preclude or substitute for criminal prosecutions, by granting
amnesties or pardons, those approaches raise significant legal and policy issues in
relation to the Rome Statute and international criminal justice more generally. In fact,
sweeping, un-principled amnesties fundamentally offend the core objectives of
punishment, deterrence and denunciation through the imposition of individual criminal
responsibility. According to Hayner, however, such amnesties are neither a typical
feature of past experiences, nor inherent to forward-looking conceptions of such projects
(2002: 98-99). Hayner suggests there is actually a “natural and close relationship”

between the respective approaches (2002: 87; also see Ratner and Abrams, 2001: 151).

Hayner outlines four broad characteristics of these mechanisms (2002: 14):

(1) truth commissions focus on the past; (2) they investigate a pattern of abuses over a period of
time, rather than a specific event; (3) a truth commission is a temporary body, typically in
operation for six months to two years, and completing its work with the submission of a report;
and (4) these commissions are officially sanctioned, authorized or empowered by the state (and
sometimes also by the armed opposition), as in a peace accord.

The South African Truth and Reconciliation Commission (TRC), established by the
Government of National Unity’s Promotion of National Unity and Reconciliation Act
(1995), is perhaps the most well-known of these mechanisms (see Hayner, 2002: 40; and

Minow, 1998: 52). Similar approaches have been taken in Argentina, Chile, El Salvador
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and Guatemala (Hayner, 2002: 32-40; also see Joseph, 2005: 10).” The ICC negotiations
involved sharply contrasting views concerning the Court’s role and priority in relation to
non-prosecutorial measures, particularly if those alternative approaches involve

amnesties barring national prosecution (Cameron, 2004: 90):

The main arguments advanced in favor of amnesties were their supposed value for national
reconciliation, and for establishing and maintaining peace and democracy. On the other hand,
many delegations feared with good reason that explicitly aliowing an amnesty to be an exception
to admissibility would totally undermine the struggle against impunity.

The ICC framers reconciled or contained these competing positions by incorporating a
“creative ambiguity” into the Rome Statute, such that national amnesties are neither
expressly validated nor impugned outright in relation to the Court’s authority (Stahn,
2005: 708; also see Robinson, 2003: 483; Cameron, 2004: 90; and Joseph, 2005: 21). 1
now consider the three main provisions under the Statute by which the ICC might defer
to such measures, before examining broader policy considerations regarding the

appropriate interrelationship between prosecutorial and non-prosecutorial approaches.

First, the Rome Statute provides that “in considering whether to initiate an
investigation, the Prosecutor shall consider whether [inter alia]: Taking into account the
gravity of the crime and the interests of victims, there is nonetheless substantial reasons

to believe that an investigation would not serve the interests of justice” [my emphasis]

(1998: Art. 53.1(c)). According to Robinson, the phrase ‘interests of justice’ is properly
construed as extending beyond retributive, criminal justice (2003: 488). The 2003 Policy
Paper of the ICC Office of the Prosecutor acknowledges this prosecutorial discretion

(ICC-OTP, 2003: 7). As I stressed in chapter 6, then, prosecutorial policy will help shape

™ Beyond these 5 particularly noteworthy commissions, Hayner considers 16 less prominent cases (2002:
50-71): Uganda, Bolivia, Uruguay (1974), Zimbabwe, Uganda (1986), Nepal, Chad, South Africa (ANC),
Germany, African National Congress 11, Sri Lanka, Haiti, Burundi, Ecuador, Nigeria and Sierra Leone.
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the Court’s overall margin of deference toward operations and decisions of national
justice systems. That exercise will require delicate legal and policy considerations on a
case-by-case basis: “The Prosecutor will need to consider carefully the seriousness of the
offenses and, in the case of amnesties or pardons issued after conviction, whether the
prosecution by national authorities was, in fact, genuine” (Ratner and Abrams, 2001:
219). Upon concluding from an investigation that there is “not a sufficient basis for
prosecution” because it is “not in the interests of justice”, the Prosecutor must inform the
Pre-Trial Chamber and provide reasons for the conclusion, as well as the referring State
Party or Security Council (see Rome Statute, 1998: Art. 53.2(c)). The State Party or
Security Council may then seek review of the Prosecutor’s decision by the Chamber, or

the Chamber may review the decision on its own initiative (Ibid: Art. 53.3 (a) & (b)).

Second, as also discussed in chapter 6, the Rome Statute generally provides that a
case is inadmissible to ICC where it “has been investigated by a State which has
jurisdiction over it and the State has decided not to prosecute, unless the decision resulted
from the unwillingness or inability of the State genuinely to prosecute” [my emphases]
(1998: Art. 17.1(b)). As mentioned there, commentators have expressed mixed views
regarding whether amnesties and pardons would (or should) be interpreted or
characterized as evidencing such ‘unwillingness’ or ‘inability’. Nsereko proposes a
measured approach for making such determinations (1999: 119):

[The] granting of blanket amnesties . . . without a prior investigation and careful delving into the
merits is prima facie evidence of unwillingness or inability of the State concerned to prosecute
them. The situation is, however, different when the State has investigated the case and, in its
sovereign wisdom, decided not to prosecute the persons concerned by granting them amnesty or
pardon. ... [The ICC] should not dismiss out of hand the State’s efforts at national reconciliation
as unwillingness or inability to prosecute. Peace and national reconciliation are legitimate goals
for any country to pursue.
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As mentioned in chapter 6, the discussion of complementarity and admissibility in the
OTP Policy Paper does not address this issue (see Sarooshi, 2004a: 943). In any event,
prosecutorial discretion will again be significant, including perhaps beyond the ICC to
guide third-party states considering whether to exercise universal jurisdiction to prosecute
nationals from amnesty-granting states. As mentioned above in section II, the Princeton
Principles on Universal Jurisdiction declare amnesties as being “generally inconsistent

with the obligation of states to provide accountability” (Princeton Project, 2001: 31).

Third, as discussed in chapters 3 and 4, the UN Security Council may pre-empt or
suspend ICC proceedings (Rome Statute, 1998: Art. 16):

No investigation or prosecution may be commenced or proceeded with under this Statute for a
period of 12 months after the Security Council, in a resolution under Chapter VII of the Charter of
the United Nations, has requested the Court to that effect; that request may be renewed by the
Council under the same conditions.

Here the ICC negotiations were markedly contentious (see Kirsch et al., 2004: 289;
Weschler, 2000: 92; and Scharf, 2000a: 179). That feature, together with the provision
for Security Council referrals to the ICC that I considered in chapter 6, perhaps duly
reflects the Council’s overarching international peace and security mandate and authority
under the UN Charter (1945, Chapter VII). As Scharf argues (2000a: 179):

Notwithstanding the popular catch phrase of the 1990s, “no peace without justice,” achieving
peace and obtaining justice are sometimes incompatible goals. In order to end an international or
internal conflict, negotiations often must be held with the very leaders who are responsible for war
crimes and crimes against humanity. When this is the case, insisting on criminal prosecutions can
prolong the conflict, resulting in more deaths, destruction, and human suffering.

By more critical accounts, however, that deferral prerogative risks undue political
intrusions into the Court’s operations, and reflects a dubious assumption that its functions

may conflict with the simultaneous workings of the Council (e.g. Nsereko, 1999: 112).
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Sarooshi probes the dimensions and limitations of the oft-cited “peace and justice
paradox”, including circumstances in which the Council may actually bolster the ICC by
referring situations that would otherwise exceed its competence (2004b: 109). As|
mentioned in chapter 6 and further discuss in chapter 8, the Council took such action in
referring the Darfur, Sudan situation in March, 2005. There may be situations (or
timeframes), however, when respective peace and justice objectives co-exist in tension,
which may prompt the Council to pre-empt or suspend ICC proceedings in the interests
of peace talks. That is essentially what occurred in respect of the Dayton peace process
for the former Yugoslavia in the mid-1990s, which effectively proceeded independently
of the ICTY, albeit prior to Milosevic’s indictment by that tribunal (Scharf, 2006: 38;
also see Kirsch et al., 2004: 284). In this context, the Princeton Principles on Universal

Jurisdiction appear relatively cautious (Princeton Project, 2001: 25):

[The] imprudent or untimely exercise of universal jurisdiction could disrupt the quest for peace
and national reconciliation in nations struggling to recover from violent conflict or political
oppression. Prudence and good judgment are required here, as elsewhere in politics and law.

The Council-ICC relationship, and the broader interrelationships between peace and

various forms of justice, remain to be developed and refined by this program.

Having outlined those outstanding legalities, I now consider the social functions
and objectives of non-prosecutorial mechanisms in relation to international criminal
justice. Ratner and Abrams stress the significance of identifying the primary purpose of a
given policy for holding individuals accountable — for example, justice and closure,
national reconciliation, deterrence, rehabilitation, and the expression of moral
condemnation (2001: 155). Those objectives may also exist in tension, however:

“Remembrance and amnesia compete for dominance in the way different sectors of a
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population choose or are forced to respond to the problem of crime and atrocity”
(Simpson, 2004: 60). Varying forms of accountability, then, may tend to privilege one or

more of these objectives in relation to others (Ratner and Abrams, 2001: 156):

Attempts to pierce the veil of impunity enjoyed by those associated with a previous regime might
in some instances threaten the functioning of the new political system. The larger and more
powerful the segment of the population responsible for such abuses, the greater the potential link
between any process of accountability and political or social upheaval. Apart from questions of
instability, new regimes may seek to use accountability as a weapon to settle old scores and
stigmatize large classes of the population . . .

Cassese acknowledges that “special historical, political, or social circumstances” may

warrant alternative approaches (2003: 450-452; also see Ratner and Abrams, 2001: 158):

This may be done, in particular, where there are too many perpetrators, and therefore it would
prove too difficult, costly, or time consuming to institute trial proceedings for all, or when the
former government is still strong and any major trial of all the persons who orchestrated or ordered
atrocities would be likely to jeopardize the stability and viability of the new democratic
government.

Elsewhere, in acknowledging the appropriateness of the TRC format, Cassese stresses
that amnesties were not granted automatically, but subject to strict criteria and only
available to individuals fully disclosing their conduct in relation with a political objective
(1999: 4). That assessment broadly corresponds with Stahn’s guiding proposition that
amnesties or pardons should “only be permitted in exceptional cases, namely where they
are conditional and accompanied by alternative forms of justice” (2005: 708). Joseph
critically cites the blanket amnesties passed by the Pinochet regime in Chile, and
bestowed by the Lome Accord in Sierra Leone (2005: 24). Joseph emphasizes the
transparency of the TRC, conversely, which was “democratic and genuine” and was not

intended “to shift or to hide someone or a group from prosecution” (Ibid: 13).%

% The South African Constitutional Court upheld the Promotion of National Unity and Reconciliation Act,
including its amnesty provisions, in Azanian Peoples Organization v the President of the Republic of South
Africa (25 July 1996) (see Cassese, 1998: 3).
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As mentioned in section III, and as Ratner and Abrams stress, “adversarial
proceedings before a criminal tribunal are designed primarily to determine the guilt of
individuals, not to produce a comprehensive and balanced analysis of a conflict’s
historical, political, social, or moral context” (2001: 224; also see Hayner, 2002: 100). In
those respects, non-prosecutorial truth-seeking mechanisms may augment or bolster the
functions and objectives of criminal adjudication. Though they vary, such approaches

generally pursue the following aims (Hayner, 2002: 24; also see Minow, 1998: 87-88):

= To discover, clarify, and formally acknowledge past abuses;

*  To respond to specific needs of victims;

»  To contribute to justice and accountability;

s To outline institutional responsibility and recommend reform; and

s To promote reconciliation and reduce conflict over the past.

Hayner emphasizes distinct contributions to justice, including appraising the role of the

courts in the repressive system and recommending corresponding reforms (2002: 105).

For those and other reasons, Hayner questions the common idea of a “trade-off”
between truth and justice (2002: 86; also see Minow, 1998: 9). Cassese highlights the

advantages and flaws of such approaches (2003: 10-11):

The advantages of these Commissions as a way of reacting to atrocities are evident: they (i) further
understanding in lieu of vengeance, reparation in lieu of retaliation, and reconciliation instead of
victimization; (ii) promote a kind of historical catharsis, through public exposure of crimes; (iii)
delve into the historical, social, and political roots of the crimes; (iv) establish a historical record
of the atrocities committed; and (v) prevent or render superfluous long trials against thousands of
alleged perpetrators.

Nonetheless, the flaws of these Commissions should not be underestimated. In many cases they
have proved unable to bring about true reconciliation. In addition, even when they have identified
the culprits (a relatively rare occurrence), the crimes they have committed are usually cancelled
through amnesty laws, or else the offenders are granted pardons exempting them from the
punishment for the crimes perpetrated. Even the fairer and much more effective Commission
established in South Africa in 1995 did not always bring about real and lasting reconciliation. In
many cases the Commission pardoned the authors of the horrific crimes, whether Afrikaners or
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members of the ANC. Thus it sparked resentment and anger among the victims and their
relatives, who desired retribution, or at least ordinary criminal justice.

Given those shortcomings or limitations, non-prosecutorial truth-seeking commissions
should perform a secondary (or subordinate) role, including public hearings and full

cooperation with national courts or international tribunals (see Cassese, 2003: 450-452).

Recalling the respective abstract merits of national and international criminal
proceedings that I outlined in chapter 6, it is important to recognize, for the purposes of
this present discussion, the overall merits and imperatives of criminal prosecutions

(Cassese, 1998: 6; also see McColdrick, 2004a: 10-11) [author’s emphases]:

= Trials establish individual responsibility over collective assignation of guilt . . .;

s Justice dissipates the call for revenge, because when the Court metes out to the perpetrator his
just deserts, then the victims’ calls for retribution are met;

= By dint of dispensation of justice, victims are prepared to be reconciled with their erstwhile
tormentors, because they know that the latter have now paid for their crimes;

= A fully reliable record is established of atrocities so that furure generations can remember and
be made fully cognizant of what happened.

As I have stressed or proposed throughout this study, serious international (or global)
crimes demand individual criminal responsibility as a global standard of accountability

(Sands, 2003: 71-72; also see Bassiouni, 1999: 795):

If nothing else, that is one clear consequence of the creation of the International Criminal Court: in
establishing it, the international community has determined that criminal courts (as opposed to
civil courts, or administrative courts, or human rights courts) are to be a principal means for the
enforcement of international criminal law, and that national courts (within the states in which the
crimes are committed and in third states) and international courts have a role to play.

Benjamin Ferencz has declared: “There can be no peace without justice, no justice
without law and no meaningful law without a Court to decide what is just and lawful
under any given circumstance” (cited in Rome Statute, Overview, 1998). For those

reasons, and as I have proposed more generally, non-prosecutorial mechanisms should
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perform a secondary or subordinate role — albeit a potentially very useful and
complementary one — to criminal adjudication: “Where used to supplement criminal
investigations and prosecutions, truth commissions may offer important benefits that are

not provided by prosecution alone” (Robinson, 2003: 484).

Given the accelerated development and momentum of international criminal
justice over the past fifteen years, however, it may take many more years for those non-
prosecutorial mechanisms to themselves evolve and adjust. Accordingly, time will be
needed for firm policy and scholarly conclusions to be drawn concerning their relative
role, efficacy and status.®’ There is general consensus that amnesties would (or should)
be respected only when stemming from a legitimate, principled process (see Cassese
2003: 315-316; Dugard, 2002: 700-701; and Broombhall, 2003: 101-102). How, when
(and where) those issues are addressed and resolved are amongst the many outstanding
and intriguing questions presented by the emerging program of complex adjudication,

which I now conceptualize more holistically in the concluding section of this chapter.

VI.  The Novelties and Challenges of Complex Adjudication

In this chapter, I have examined rules and mechanisms for administering justice
outside of the Rome Statute’s complementary framework. Though not constituted or
bound by a system per se, those semi-autonomous components mutually support that core

ICC-State Party juxtaposition by addressing — or potentially addressing — temporal and

#! The Ugandan situation may provide an early opportunity for developing such appraisals. As part of a
broader peace agreement between the Ugandan government and the Lord’s Resistance Army (LRA) on 29
June, 2007, the parties signed an Agreement on Accountability and Reconciliation. Its vague principles
have prompted concers about the adequacy or genuineness of its contemplated national trials under the
complementary framework (see FIDH, 2007: 4-5; also see Inder, 2007: 16-17). The LRA has also
demanded that ICC arrest warrants issued in July, 2005 against senior LRA leaders be dropped (Ibid: 4).
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spatial voids in its scope and application. That collective, multifaceted effort is guided by
the overarching understandings and ideals of international criminal justice as a common
governance program, rather than by a centralized and hierarchical jurisdictional ordering
with an attendant format of binding judicial precedent. As a permanent institutional
expression of those fundamental norms at the global level, the Court’s effective
governance role and authority extend beyond the Rome Statute as the foundation of a
broader “transnational legal order for the prosecution of international crimes” (Clapham,
2003: 76). In contrast to the legally explicit and formalized governance provisions that I
considered in chapters 5 and 6, these dimensions are substantially normative, but perhaps
no less significant. In that extended capacity, the ICC provides further impetus to the
recognition and rationalization of ‘universal jurisdiction’ as a broader basis for national
prosecutions than what the complementary framework effectively prescribes. The Court
also constructively coexists with and inspires ad hoc international and internationalized
efforts to prosécute offences that are beyond its own legal competence and/or exceed the

capacity of affected states to address within the ordinary course of administering justice.

I have also examined the supplementary role of non-prosecutorial truth-seeking
commissions, which may augment criminal adjudication by pursuing distinct peace,
justice and reconciliation objectives in transitional societies. State responsibility and
private civil actions — neither of which are prejudiced or otherwise affected by the Rome
Statute, as discussed in chapter 5 — may be viewed as additional, supportive components
for vindication, accountability and redress. Immigration measures such as
denaturalization and deportation may also contribute to or reinforce the underlying

objectives of international criminal justice (see Ratner and Abrams, 2001: 228). An over-
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reliance upon such non-penal responses, however, may violate states’ obligations to
enforce international criminal law (Ferdinandusse, 2004: 1047). Ideally, state authorities
will combine or coordinate such measures with criminal prosecutions. Canada’s Crimes
against Humanity and War Crimes Program, for example, integrates and rationalizes
policy-making and operational efforts by national justice, police and border services
officials in investigating and prosecuting international crimes in Canada, or supporting
prosecutions elsewhere, as well as taking measures to deny or revoke refugee, residency

or citizenship status of offenders within Canada (DOJ, 2008b).

I now conclude this chapter by conceptualizing the collective nature and novelty
of those various components, and evaluating the attendant challenges for administering
justice consistently, cohesively and effectively. This admixture of hard treaty law,
institutional arrangements, customary rules and jurisprudence, and soft law and legal
norms constitutes a uniquely diffuse and nebulous form of global governance. In linking
those properties to the sovereign state as the primary administrator and enforcer of
justice, this emerging program departs both from the conventional horizontal ordering of
inter-national law and, conversely, from dimensions of centralization and hierarchy
envisaged or implicit within global government conceptions. As a truly sui generis
arrangement that is neither systematic by design nor de facto — and indeed may still be at
an embryonic developmental stage — this program is not easily categorized within
existing international relations and global governance terminology. The pressing
question is whether this eclectic arrangement works (or is workable). As mentioned in
section I, there are two principal complicating factors — one jurisdictional, the other

jurisprudential. Those are the features and challenges of complex adjudication: a
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dynamic and contingent situation by which the Rome Statute authoritatively governs the
ICC-State Party juxtaposition under the complementary framework, but otherwise fulfills

a normative, non-exclusive governance role. I now examine those twin challenges.

First, as discussed in section II, there is no decisive authority for determining
priority amongst potentially competing national proceedings. Two or more states may
potentially seek to prosecute the same offender and conduct, perhaps including the
territorial state and/or the state of nationality under the Rome Statute, and/or another state
(whether or not a State Party) exercising universal jurisdiction. This complication is a
challenge, but not necessarily a shortcoming per se (Ferdinandusse, 2004: 1049-1050).

The unregulated concurrence of national jurisdictions is an ambiguous phenomenon. While there
are definite advantages to territorial prosecutions, the unfortunate reality is that states prosecute
international crimes adequately only when committed by other or past regimes. Therefore, giving
primacy to courts that exercise territorial jurisdiction seriously complicates prosecutions in foreign
courts, which provide the only realistic chance of enforcement.

In each case, a prosecutor acting not on the basis of territorial jurisdiction will have to prove the
inactivity of the territorial courts, which is the rule rather than the exception in [international
criminal law]. Indeed, one may ask whether formulating a hierarchy of national jurisdictions is
desirable so long as the underutilization of national courts, rather than competition between them,
is the most pressing problem. ...

Also, an abstract hierarchy of jurisdictions may not always correspond adequately to practical
cases. ...

In any case, a formal jurisdictional hierarchy can only be a framework for a proper division of

cases, not the final word. In this respect, it will be instructive to see the choices made by the
prosecutor of the 1CC.

The ICC Office of the Prosecutor has declared (ICC-OTP, 2003: 5):

In a case where multiple States have jurisdiction over the crime in question, the Prosecutor should
consult with those states best able to exercise jurisdiction (e.g. primarily the State where the
alleged crime was committed, the State of nationality of the suspects, the State which has custody
of the accused, and the State which has evidence of the alleged crime) with a view to ensuring that
jurisdiction is taken by the State best able to do so.

That passage contemplates that the ICC Prosecutor may perform a coordinating role even

between competing national prosecutions, and even when such national proceedings are
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undertaken by non-States Parties (under various jurisdictional foundations) and/or by
States Parties asserting universal jurisdiction. In those respects, and provided there exists
sufficiently broad and deep normative commitment by states to enforce the law —a
fundamental prospective issue I consider in chapter 8 — compliance in the actual
administration of international criminal justice is or may become substantially a function
of “managing” roles and responsibilities as much as compelling adherence to underlying
rules (see Chayes and Chayes, 1995: 4; also see Downs and Trento, 2004: 29-30;

Slaughter and Burke-White, 2007: 339; and Burke-White, 2002: 79 & 84-85).

The most practical implication of determining — or failing to determine or
establish — jurisdictional priority concerns attendant requests for international cooperation
and judicial assistance, particularly for arrest and surrender/extradition of individuals for
trial. The Rome Statute provides rules and procedures to govern situations when State
Parties or other states receive competing requests between, for example, surrendering a
person to the ICC and extraditing that person to another State Party or state (1998: Art.
90).8 As an international treaty, however, and as distinct from the ICTY and ICTR
arrangements discussed in section III, the Rome Statute potentially competes with other
treaties in cases of conflicting requests or obligations respecting extradition and/or
surrender (Knoops, 2003: 182; also see Ciampi, 2002b: 1631). The overall situation is

made further complex by controversial bilateral immunity (Article 98) agreements that

8 Under the Rome Statute, ‘surrender’ means “the delivering up of a person by a State to the Court”,
whereas ‘extradition’ means “the delivering up of a person by one State to another as provided by treaty,
convention or national legislation” (1998: Art. 102(a) & (b)); see Robinson, 2002: 1852; and Swart, 2002a;
and Schabas, 2001: 110). As mentioned in chapter 6, States Parties’ international cooperation and judicial
assistance obligations may include arresting and surrendering persons to the Court (Ibid: Art. 89). The
Court may also “invite” non-States Parties to provide international cooperation and judicial assistance,
including surrender and extradition, on the basis of ad hoc arrangements or agreements (Ibid: Art. 87.5(a)).
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many States Parties and other states have concluded with the U.S. subsequent to the ICC
negotiations, thereby undertaking not to surrender Americans to the Court.®* The Rome
Statute essentially provides that the ICC may not require States Parties to act
inconsistently with their obligations under international law or under international

agreements (1998: Art. 98.1-2).

In all cases of requests for extradition and other forms of judicial assistance, states
are governed by their domestic rules and procedures (Ratner and Abrams, 2001: 258). In
fact, many states have laws barring extradition outright, or only pursuant to a treaty or
statute (Ratner and Abrams, 2001: 258; also see Kittichaisaree, 2001: 283; Broomhall
2003: 139; and Cassese 2003: 360-361). As mentioned in chapter 6, however, the Rome
Statute obliges States Parties to take measures to permit all aspects of international
cooperation and judicial assistance (1998: Art. 88). In this and other aspects that I have
discussed in this chapter and previously, those national measures may extend beyond the

Rome Statute to permit broader prosecutions and/or cooperation and judicial assistance.

Second, the current architecture of international criminal justice does not entail an
overarching scheme of binding judicial precedent by which national courts (as subsidiary
courts) are bound by prior substantive rulings of the ICC as a hierarchically superior

body. The ICC is not even bound by its own prior decisions, as mentioned in chapter 6

% The American Service-Members’ Protection Act proscribes U.S. military assistance to states which have
not signed an Article 98 agreement, with some exceptions (U.S. Department of State, 2008a). The U.S. has
also bolstered its existing Status of Forces agreements, which define areas of legal responsibility held by a
host country over American service personnel. These agreements generally reserve to the U.S. primary
jurisdiction over alleged criminal offences involving U.S. forces when committed between Americans, or
when committed by Americans within the course of their official duties (U.S. Department of State, 2000b).
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(Ibid: Art 21.2). Ferdinandusse warns of “jurisprudential fragmentation” that may result

from this uncoordinated format (2004: 1051; also see Pocar, 2004: 307):

There is no higher court to authoritatively decide points of law in [international criminal law], nor
a system of binding precedent or stare decisis. In fact, international courts are not even required
to follow their own case law, let alone that of others. National courts follow the jurisprudence of
their own legal system, but international law does not require them to follow the precedents of
international(ized) courts. Furthermore, since each court functions within its own legal framework
(statute or national law), which only partially overlaps with that of other courts, incoherence looms
in [international criminal law] jurisprudence.

Thus Ferdinandusse appeals for constructive interaction not only across criminal courts at
different levels, but also with human rights courts and truth commissions: “The division
of labour between all these actors, the consistency and uniformity of their work and the
thorough use of the output of other courts are central issues in enhancing the legitimacy
and efficiency of [international criminal law]” (2004: 1053). As I have proposed in this
chapter, the overarching norms, principles and objectives of international criminal justice
should promote such doctrinal coherence. Burke-White conceptualizes a “community of
courts” to capture the unifying properties of international criminal justice as a common

governance enterprise (2002: 3; also see Slaughter, 2004: 100-101):

The emerging system of international criminal justice can be conceived as a community of courts:
a set of adjudicatory bodies in interdependent, self-organizing relationships. This emergent
community of courts is engaged in a common endeavor — ensuring accountability for serious
international crimes. Within this community, courts — both national and supranational — interact in
various ways. Their jurisdictions often overlap; they are linked both horizontally and vertically;
they apply a similar set of laws.

It is commonly anticipated, moreover, that the ICC and other international courts, having
the most authority and expertise, will assume the lead in establishing an “informal
hierarchy of precedents” (Ferdinandusee, 2004: 1051; Buergenthal, 2001: 272; Slaughter,

2004: 75; and Chayes and Slaughter, 2000: 242-243).
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As discussed in chapter 6, it is prudent for States Parties to implement the Rome
Statute’s substantive penal provisions to permit effective national proceedings and
thereby pre-empt ICC intervention. Given their presumptive priority under the
complementary framework (and more generally), national courts may encounter
substantive legal issues that have not been addressed by the ICC or elsewhere. As the
front-line administrators of justice, therefore, national courts may also become major

contributors to substantive jurisprudential doctrine. As Schabas notes (2001: 19):

National courts have shown, in recent years, a growing enthusiasm for the use of international law
materials in the application of their own laws. The Statute itself, and eventually the case law of
the International Criminal Court, will no doubt contribute in this area.

National and comparative law influences may also flow upward from national courts to
the ICC (Ferdinandusse, 2004: 1052). As mentioned in chapter 5, the ICC may apply, as
a secondary source of law, “general principles of law derived by the Court from national

laws of legal systems of the world” (see Rome Statute, 1998: Art. 21.2(c)).

As discussed throughout this study, the ad hoc tribunals’ jurisprudence is reflected
in the Rome Statute. The ICTY, in turn, has declared (cited in Schabas, 2001: 20):

Depending on the matter at issue, the Rome Statute may be taken to restate, reflect or clarify
customary rules or crystallize them, whereas in some areas it creates new law or modifies existing
law. At any event, the Rome Statute by and large may be taken as constituting an authoritative
expression of the legal views of a great number of States.®*

The Rome Statute has also influenced other ad hoc internationalized (mixed) initiatives
for administering international criminal justice, as considered in section IV. Thus
Knoops refers to the broader potential for a constructive “cross-fertilization of
international criminal law jurisprudence” that would include decisions of international ad

hoc and mixed tribunals (2003: 1). Delmas-Marty likewise conceives of a “pluralist”

* The ICTY Appeals Chamber has also declared, however: “In international law, every tribunal is a self-
contained system unless otherwise provided” (cited in Gallant, 2003: 576).
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model to characterize that normative (rather than hierarchical) interaction (2002: 1916).
As Ratner and Abrams observe, though the International Court of Justice (ICJ) and
regional human rights courts such as the Inter-American Council of Human Rights, the
European Court of Human Rights and the African Court of Human Rights do not
adjudicate matters of individual criminal responsibility per se, they may still encounter
and address issues relating to international criminal law, including determining when
states have breached international obligations and declaring what remedial measures such
non-compliant states must take (2001: 225; also see Gallant, 576; and Ferdinandusse,
2004: 1046-1047). As discussed in chapter 5, for example, the ICJ held in March, 2007
that Serbia violated its obligations to prevent and punish genocide under the Genocide

Convention in respect of the 1995 Srebenica massacre (ICJ Judgment, 2007).

Given those complex interrelationships, the development of international criminal
law and judicial institutions exhibits features of what Slaughter refers to as an emergent
“global legal system” (2004: 67). At this broader level again, however, the word
‘system’ has distinct implications and limitations (Ibid) [my emphases]:

It is a far different kind of system than has been traditionally envisaged by international lawyers.
That vision has always assumed a global legal hierarchy, with a world supreme court such as the
International Court of Justice resolving disputes between states and pronouncing on rules of
international law that would then be applied by national courts around the world. What is in fact
emerging is messier and much more complex. Its is a system composed of both horizontal and
vertical networks of national and international judges, usually arising from jurisdiction over a
common area of the law or a particular region of the world.

Chayes and Slaughter situate the ICC-State Party relationship within a broader
conception of “supranational adjudication” that is defined by informal interrelationships
rooted in the common subject matter those courts are concerned with, rather than by an

overarching world court (2000: 244). They stress that the Court’s authority will be
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enhanced by its mandated judicial composition, which includes more specialists in

criminal law than international law (Ibid: 243; see Rome Statute, 1998: Art. 36.5):

By ensuring that the members of the ICC are not drawn from an elite, specialized and often
insulated group of international law professors and practitioners, the treaty ensures a broader base
of legitimacy for the Court. National judges and prosecutors will see their former colleagues on
the Court and assess the Court’s judgments accordingly. Above all, as international law becomes
simply ‘law, interpreted and applied by both supranational and national judges and shaped by their
respective training and expertise, it becomes much less remarkable and much more effective.

Within this context, constructive judicial exchange toward a coherent jurisprudential
doctrine of substantive international criminal law will depend, in part, upon professional
identities and socialization, including shared recognition and respect for the overarching
nature of the international criminal justice regime as a common governance program.

Buergenthal stresses (2001: 273-274; also see Gallant, 2003: 579) [my emphases]:

[1t] is important for all tribunals . . . to recognize that they are all part of the same legal system and
that this fact imposes certain obligations. Of these, the most basic one is the obligation to accept
the methodological and doctrinal unity of the international legal system. This means, among other
things, that each tribunal has an obligation to respect the general and specific competence of the
other judicial and quasi-judicial institutions which comprise the system, to recognize that it has an
obligation, when rendering judgments, to take into account the case-law of other judicial
institutions that have pronounced on the same subject and, most importantly, to promote and be
open to jurisprudential interaction or cross-fertilization.

Slaughter refers to “judicial globalization™ as a process by which jurists interact and
exchange views in various formal and less structured ways across borders (2004: 100-
103; also see Byers, 1999: 141). Given the overlapping communities of law-makers,
jurists, institutional officials, civil society actors, and scholars that subscribe to a broadly
common and coherent understanding and vision of the ICC’s authoritative role within this
emerging governance program, the Rome Statute and the Court’s actual operations and

jurisprudence should continue to inspire, inform and integrate those broader efforts.

As I have sought to demonstrate in this chapter, fundamental to the ICC’s novel

governance properties is its pre-eminent situation within a broader program of
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enforcement efforts, which recognizes the need for multifaceted and mutually supportive
contributions toward punishment, deterrence and denunciation. That collective effort

remains underdeveloped, however, as Axworthy observes (2004b: 209) [my emphases]:

What is lacking right now is a sense that the ICC is an anchor institution in the international
criminal justice network with many components including international tribunals such as [the
ICTY, ICTR and SCSL], truth and reconciliation commissions and national criminal legal
systems. But there is no framework for treating and embracing all these individual components as
a whole. There are no networks to collaborate, strategize, exchange resources and personnel,
formulate policy, undertake research and educate the world community (governments as well as
the people on the street or in the villages) about what international criminal justice is about and
what it can achieve.

As T have proposed, that lack of comprehensive integration stems from the magnitude and
complexity of the ICC project and other major developments occurring within only a few
years. Enhancing inter-relationships (networks) across those various components will be
vital to their collective effectiveness and viability. In the meantime, this emerging
program — rooted in the ICC as its pre-eminent institutional and normative expression —
already demonstrates novel, overlapping and intertwined governance measures. As a
product of knowledge, ideas and values, it reflects a broader justice and rule-of-law

narrative in the post-Cold War era (1T, 2006: 18-19):

[Beyond] its personal evolution, the ICC is inseparable from those numerous legal processes in
preparation, underway or already completed elsewhere in the world, as well as the non-judicial
truth-seeking mechanisms and reparations programs. It reflects a similar singular problem as
much as it falls within a multiform, extraordinarily diverse, contingent, and creative search for
justice which led to its creation and accompanies its growth.

Even more broadly, international criminal justice is substantially defined by its
juxtaposition within a more comprehensive and integrated global human security agenda,

which I now discuss in the concluding chapter of this study.
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PART 1

EXPANDING THE HORIZONS OF
INTERNATIONAL LAW AND GOVERNANCE
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Chapter 8

EXPANDING THE HORIZONS OF
INTERNATIONAL LAW AND GOVERNANCE

Contents

L Introduction

II. Summation and Synthesis of Core Analyses and Propositions
II. A Glance Forward

IV.  Complementing Development, Prevention and Intervention

L Introduction

This chapter concludes this study’s core proposition that the ICC is implicative of
new directions and expanded possibilities for global governance. I opened this study by
posing three guiding questions regarding the ICC: What is it? How did it happen? What
does it represent? Given the interrelated nature of these analytical queries, the preceding
chapters have contributed in various ways to my overall examination and portrayal. At
this concluding stage, however, it is appropriate to focus more pointedly upon the third
and final question: what the ICC more broadly represents or signifies for patterns and
possibilities of international law and governance. Substantively, those expanded horizons
extend beyond international criminal justice, and the human rights and humanitarian law
protections which it seeks to uphold, to encompass other fundamentally overlapping
human security-related domains. In this final chapter, then, I seek to distill and
synthesize the Court’s most essential and broadly significant implications. I also provide
a cautious prospective appraisal at this early juncture of its existence, and situate its role

and limitations within extended normative and governance context.
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In developing these concluding summations, observations, and evaluations, this
chapter proceeds in three parts. First, I review and synthesize the core analyses and
propositions I developed in Parts I and II of this study, which relate to the Court’s distinct
historical context and negotiation, and its novel governance properties as a going
concern. These collective dimensions support this study’s core proposition that the ICC
has expanded the horizons of international law and governance. Second, I appraise
prospectively the Court’s central challenges as a viable governance undertaking. These
aspects include genuine and effective national proceedings, state cooperation and judicial
assistance with ICC proceedings, general deterrence, and progressing toward the ideal of
universal ratification and implementation of the Rome Statute. Third, I consider the
Court’s role within the context of broader trends toward a comprehensive and integrated
global human security agenda. Given the inherent and practical limitations of
international criminal justice, even when administered effectively in an appropriate
forum, its contributions are inherently secondary to more fundamental development,

prevention and intervention measures.

IL. Summation and Synthesis of Core Analyses and Propositions

In chapter 2, I proposed that the Court’s historical foundations are crucial for
interpreting the emergence and maturation of fundamental legal norms over several
decades, which ultimately achieved formal institutionalization in the ICC. I identified the
novel judicial proceedings and pronouncements of the post-Second World War
International Military Tribunal at Nuremberg as a decisive departure — a paradigm shift —

from previous eras of international law and governance, which catalyzed a novel tension
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in its state-centric ordering and focus. I described how the conventional image of
relatively autonomous and self-contained states was eclipsed by a more complex view of
global society which encompassed individual persons in their immediate capacities, and
with their own distinct concerns or vulnerabilities. The sovereign state remained the pre-
eminent social organizing unit, but was increasingly subject to new dimensions of
internal contestation and external scrutiny. Those challenges to state authority referenced
or embodied the very human rights standards that states enshrined and developed in
Nuremberg’s aftermath. Even though the Cold War impeded consistent enforcement of
international criminal justice, Nuremberg’s normative legacy endured to inform political
actions and discourses. In this way, I demonstrated that cross-cutting political and
normative dynamics may simultaneously inhibit and facilitate progressive governance
initiatives. Thus I proposed that advancements in human security-related areas may
require permissive political conditions at both international and domestic levels. These
conditions must converge with sufficient normative momentum and cohesion to present a
margin of opportunity for formal institutionalization. Particularly ambitious initiatives
like the ICC, with significant or complex state sovereignty implications, may be more
viable when they reflect a robust inter-subjective normative consensus based upon a set

of essential principles and objectives to be advanced or protected.

In chapter 3, I examined the novel dimensions of transnational cooperation,
consensus-building and compromise over several years of the Court’s preparatory
negotiations. I described how the distinct political and normative conditions of the early
1990s instigated a protracted and complex institutional process. It drew and built upon

shared purpose and compromise in elevating the ICC project from a distant prospect to a
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very serious and viable proposition. I proposed that those proceedings, culminating in
and combined with the final negotiations, exemplified the procedural dynamics and
substantive possibilities of emerging forms of multilateralism and transnational
cooperation. Those dimensions include a human security-related agenda, the concerted
contributions and impact of a diverse diplomatic alliance of progressively oriented states,
the qualitative integration and influence of non-state actors, and dense and interdependent
working relationships forged between and across state, non-state and institutional actors.
I emphasized that those unique multilateral properties remain vital and inherent to the
continuing /CC project, including efforts toward universal ratification, implementation
and adherence to the Rome Statute. I focused particularly upon the formation of two
cooperative enterprises that embodied and spurred those escalating multilateral dynamics
approaching the final Rome negotiations: the ‘Like-Minded Group’ of States (LMG) and
the non-governmental Coalition for an International Criminal Court (CICC). I drew upon
non-conventional or alternative conceptions of power to evaluate how the LMG propelled
the process forward by providing the political will, resources and leadership to sustain
focus and build compromise and momentum. I characterized the CICC as an exemplary
transnational advocacy network that constructively brought transnational interests, values
and perspectives to bear upon negotiations. I considered how these respective
collectivities articulated coherent and mutually compatible normative visions for an

independent and effective tribunal, which invited broader support for the ICC project.

In chapter 4, I focused upon the final ICC negotiations in 1998. I proposed that
those proceedings exemplified the process and possibilities of multilateral and

transnational cooperation. [ stressed that the significance of this encounter lies
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particularly in the degree to which those novel dimensions were manifest in the drafting
and negotiation of a major governance initiative. As discussed throughout this study, the
Rome Statute entails many fundamentally interrelated legal and political issues, including
significant and complex state sovereignty implications. I examined the qualitative
integration, engagement and contributions of the CICC and a range of other progressive
non-state actors. I proposed that those aspects were both unprecedented and fundamental
to the final outcome. I then considered the LMG’s pivotal role in controlling and
directing the procedural and substantive agenda of the proceedings to their successful
conclusion, including a fast-track negotiating process and a final package proposal. The
LMG maintained its internal unity and resolve, and combined efforts with the CICC to
enlist the support of other more hesitant states, isolated major skeptics and detractors, and
more generally managed political sensitivities in preserving the Rome Statute’s
substantive integrity. I proposed that this positive result testified to the effecti\}e
negotiating tactics and strategies of the Court’s proponents, the effective packing of
provisions for an independent and effective tribunal without jeopardizing its overall
political appeal or acceptability, and the broader facilitative properties of emerging trends

in multilateralism and transnationalism.

In chapter 5, I examined the Court’s vertical integration of individual persons as
its principal subjects and objects — distinct bearers of international legal responsibilities
and protections respectively. In transcending the inter-national (horizontal) law of states
and superseding the application of municipal law within states, these penal and protective
dimensions reflect and reinforce an exceptional trans-national (vertical) plane within

international law and governance. They recognize and affirm that persons, in their direct
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and individual capacities, have a fundamentally global existence. Beyond the core
Nuremberg Principles, the Rome Statute also reflects more recent lessons from the ad hoc
tribunals, and progressive epistemic insights voiced in the ICC negotiations. In
institutionalizing the foundational principle of ‘individual criminal responsibility’, the
Court’s penal orientation uniquely affirms that individuals’ discrete actions warrant
oversight and sanction. Its related provisions concerning national laws, superior orders,
and official capacity (and/or immunity) further affirm the super-ordinate duties and
constraints imposed upon individuals. I also examined the human rights protections

accruing to suspected and accused persons in ICC proceedings.

In seeking to punish, deter and denunciate egregious affronts to individual
dignity, autonomy and well-being, conversely, the Court’s protective mandate signals a
novel and significant directional shift in scope and priorities toward the concept of Auman
security. 1 stressed that the ‘global’ character of those crimes is principally normative in
nature, rather than territorial or trans-boundary per se. These offences are defined by the
scale and gravity of their physical and/or psychological assault upon individuals in their
most direct and essential capacities — as human beings, rather than as citizens or residents
of states. The Rome Statute is correspondingly sensitive to the concerns and well-being
of individuals as victims and witnesses. It also progressively recognizes the distinct
susceptibilities of women and children to certain crimes that have been inadequately
prosecuted and/or improperly characterized in the past, and seeks to address their
particular vulnerabilities within the administration of justice. I concluded that the Court’s
correlative vertical features may point to an embryonic transnational order that directly

binds individuals with the global community as a whole. I emphasized, however, that
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states are vital to expressing this global citizenship by participating in cooperative
governance enterprises like the ICC. As I discuss further in section IV, these features

may inspire and inform initiatives in other human security-related governance domains.

In chapter 6, I considered the Court’s ‘complementary’ relationship to national
justice systems as its defining governance property in the actual administration of
international criminal justice. I described how this unique vertical judicial network fuses
the ICC’s supranational oversight and regulatory properties with states’ primary authority
and capacity to prosecute international crimes. I examined the criteria that prescribe and
limit national priority under the complementary framework, and aspects of judicial and
prosecutorial discretion that will mediate and refine those rules over time. In recognizing
legitimate policy reasons for privileging national justice systems, but stressing that the
ICC itself has the distinct supranational authority to evaluate the effectiveness and bona
fides of national proceedings (or lack thereof), I proposed that this arrangement
coherently blends innovation and practicality. I stressed the Rome Statute’s national
implementation as an essential governance feature of the ICC project. It should include
substantive and jurisdictional provisions to permit effective national proceedings, and

measures to ensure all forms of cooperation and judicial assistance to the Court.

I also considered how the complementary framework extends beyond a mere
division of powers to constitute an indeterminate process of signaling and adjustment
between the ICC and national justice systems. I characterized the ICC as a court-of-last-
resort that exists primarily to facilitate and monitor effective national proceedings and,

only failing that, to administer justice itself. I proposed that this varied supranational
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competence is appropriately tailored to address past shortcomings of international
criminal justice — whether due to states’ unwillingness or inability to enforce the law —
without unduly usurping states’ primary authority. I examined how the three trigger
mechanisms for ICC proceedings respectively converge with the ‘admissibility’ criteria
and related provisions to govern its competence to directly administer justice. I
recognized, however, that the ICC is not entrenched within a centralized enforcement
authority (or capacity) at the supranational level. Thus its proceedings require the
cooperation of states, which possess the distinct authority and capacity to enforce the law
within their respective jurisdictions. I stressed that this format’s practicability hinges
upon the depth of the underlying normative commitment to the Court, and that non-
compliance will compromise its direct proceedings and its broader objectives, as I discuss
in section III. I also considered the role of horizontal government networks that link

counterpart national officials in joint performance of enforcement and other functions.

In proposing that the complementary design may potentially serve as a model for
other governance initiatives, I stressed its political feasibility and practical coherence in
both recognizing and harnessing states’ primary role and authority. Within this relatively
diffuse or decentralized arrangement, the Court’s supranational regulatory properties are
subject to reasonably precise and predictable rules, stemming from careful deliberation.
In observing that states have ceded and apportioned responsibilities with the ICC, I
concluded that this novel juxtaposition of authority transcends often-skewed debates
about the contemporary role, capacity and disposition of the state. I proposed a more
nuanced outlook: a reconstituted state that is integral to brokering, implementing and

enforcing transcending governance arrangements, but also subject to their super-ordinate
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purview and authority. I acknowledged that the state sovereignty implications of these
collective features may be subjectively interpreted. Given the sovereign sensitivities of
criminal justice in general, and states’ traditional reluctance to commit to binding dispute
settlement mechanisms, I proposed that the Court’s supranational authority is indeed
novel and significant, notwithstanding its legal circumscription under the complementary

framework and its practical limitations under the state-cooperation arrangement.

In chapter 7, I considered the Court’s pre-eminent situation within a broader,
multifaceted framework of measures for prosecuting, deterring and denunciating
international crimes. I examined how those additional components mutually support the
core ICC-State Party juxtaposition by addressing temporal and spatial voids in the scope
and application of the Rome Statute’s complementary framework and related
jurisdictional provisions. In considering their varying potential contributions and
implications under the Statute, I proposed that those efforts are made coherent by the
overarching understandings and ideals of international criminal justice as a common
governance program, if not a fully integrated and structurally centralized system. Those
fundamental norms include individual criminal responsibility, and the primary authority
(and duty) of states to enforce justice. As a permanent organizational expression of those
maxims, the Court’s effective governance role and authority extends beyond the Rome
Statute. In this extended normative capacity, the ICC reflects, inspires and guides the
broader development of international criminal law and judicial institutions. I also
discussed subsidiary or operating norms and principles that may help determine the

appropriate judicial forum and/or legal mechanism to dispense justice in a given case.
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I considered how the ICC provides further impetus to ‘universal jurisdiction’ as a
broader basis for national prosecutions than what the complementary framework
effectively prescribes. Given that some of its central aspects are complex and/or un-
settled, I stressed that its effective utilization will require underlying normative
commitment to ensuring justice and shared understanding of applicable roles and
responsibilities in varying circumstances. I then considered how the ICTY and ICTR
have made enduring contributions by progressively developing the substantive law in
several crucial respects, and providing a normative impetus and a practical working
model for the ICC negotiations and other initiatives. They have also revealed major
operational challenges associated with state cooperation, and the essential role of

effective outreach and communications strategies, which I discuss in section IIL

I then examined so-called ‘internationalized’ or mixed (hybrid) tribunals as an
emerging and innovative approach for prosecuting offences pre-dating the Rome
Statute’s entry into force, and perhaps enabling prosecutions in partial fulfillment of the
complementary framework. I outlined their principal models and features, and stressed
their particular potential in post-conflict and transitional situations. I also considered
how non-prosecutorial truth-seeking commissions may augment criminal proceedings by
pursuing distinct peace, justice and reconciliation objectives, including providing a more
holistic and contextual portrayal of patterns of abuse. In considering whether and how
the ICC might defer to such approaches under the Rome Statute, I proposed that they
should perform a supplementary role that does not preclude or substitute for criminal

adjudication by granting sweeping amnesties or pardons. I also proposed that state
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responsibility and private civil actions may be viewed as additional supporting

components, together with denaturalization and deportation measures.

I concluded that this collective program is not easily categorized within existing
international relations and global governance terminology. I described the result as a
uniquely dynamic and contingent situation of complex adjudication: the Rome Statute
authoritatively governs the ICC-State Party juxtaposition under the complementary
framework, but otherwise fulfills a normative, non-exclusive governance role. I
examined two principal features and challenges of this latter scenario. First, there is no
decisive authority for determining jurisdictional priority amongst potentially competing
national proceedings, which may complicate or frustrate processes of cooperation and
judicial assistance. I stressed the role of government networks and the ICC Prosecutor in
determining the appropriate forum for adjudication in varying circumstances, and in
coordinating multi-jurisdictional efforts accordingly. Second, this format does not entail
an overarching scheme of judicial precedent by which substantive ICC rulings would
have broader binding application. I emphasized the need for jurists to share recognition
and respect for the overarching nature of the common governance program and the
distinct subject-matter of international criminal law. I reiterated the Court’s normative

role in integrating broader efforts, including overcoming these twin challenges.

III. A Glance Forward
The Court’s very establishment is a remarkable development, given the historical
obstacles it faced, its innovative governance properties, and complex state sovereignty

implications. In this section, I examine the principal challenges to its viability and
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effective functioning. Here it is instructive to re-consider from chapter 1 the Court’s core

objectives, as expressed in the Overview to the Rome Statute (1998):

Why do we need an international criminal court?

... To achieve justice for all
... To end impunity
.. To help end conflicts
.. To remedy the deficiencies of ad hoc tribunals
. . To take over when national criminal justice institutions are unwilling or unable to act
.. To deter future war criminals

Given these ideals, but also the resilient horizontal structural ordering of international law
and governance as a whole, the vast array of potentially intervening global political
variables, and the inherent limitations confronting any criminal justice system, the
question arises how the Court’s regulatory impact and effectiveness are to be assessed or
interpreted. Recall that international criminal justice involves two distinct levels of
regulation: proscribing certain individual conduct in accordance with substantive penal
rules, and mandating and guiding state actions in administering justice over individual
transgressions. These may be understood as “primary” and “secondary” obligations
respectively (see Burke-White, 2002: 78-80). I now prospectively appraise these related
but distinct governance planes (in reverse order). I then offer a prognosis for efforts
toward the ideal of universal ratification and implementation of the Rome Statute, and

briefly consider some major issues approaching the 2010 Review Conference.

The complementary framework sustains the presumptive priority of national
justice systems insofar as they are willing and able to conduct genuine and effective
proceedings. States Parties’ ratification of the Rome Statute is prima facie evidence of
their willingness to administer justice. As evidenced by the practice of ‘self-referrals’,

however, there are questions about their ability to fulfill their primary role. There are
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concerns that some developing states enthusiastically proceeded to ratify the Rome
Statute without taking adequate national implementation measures. Broader ratification
and implementation efforts must continue to involve technical assistance and capacity-
building measures to existing States Parties, where necessary. Notwithstanding those
challenges, the overall, long-term prospects for national compliance with the
complementary framework are encouraging. The outlook is less certain and clear for
offences not directly governed by the complementary framework and related aspects of
the Rome Statute’s jurisdictional regime. Within this broader situation of complex
adjudication, national prosecutions based on universal jurisdiction may provide a
significant contribution, provided there is sufficient commitment to enforcing justice over

conduct and offenders with no direct nexus to the prosecuting (custodial) state.

I have repeatedly proposed that normative coalescence around the rules,
principles and objectives of international criminal justice suggests progression in state
sovereignty as a meta-constitutive institution that fundamentally structures international
law and politics, but is itself subject to normative changes in its qualitative meanings and
implications. As both a doctrine and a practice, it is increasingly recognized as implying
responsibilities as well as prerogatives, including a duty to prosecute international crimes
or otherwise assist enforcement efforts. Those obligations are codified in the Rome
Statute, and inherent to the very conception of universal jurisdiction. As Ratner and

Abrams stress (2001: 336):

Whatever individual responsibility the law establishes, it must be coupled with another form of
responsibility — that of states and the rest of the international community. But here we mean not
state responsibility in the international law sense of liability for the violations themselves, but
rather in terms of a duty to achieve justice for the victims through accountability of the offenders.
For although individuals commit crimes, only other actors on the international stage can ensure
that they are properly punished or otherwise assessed for their abuses.
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As discussed in chapters 5 and 7, the March, 2007 decision of the International Court of
Justice is noteworthy in distinguishing state responsibility from individual criminal
responsibility, and in determining that Serbia failed to prevent and punish genocide by
not apprehending and surrendering Radovan Karazdic and Ratko Mladic to the ICTY
(ICJ Judgment, 2007: Para. 450). In ICTY and ICTR Prosecutor Carla Del Ponte’s final
report to the European Union Parliament on 4 December, 2007, before leaving office on
10 December, Del Ponte stressed that Serbia’s admission to EU membership must be
subject to the capture and surrender of these individuals (see Saunders, 2007). This

proposition apparently accords with the prevailing view amongst EU officials (Ibid).

That ICTY experience, as with the ICC’s own experiences thus far in the Darfur
situation, suggest that cooperation and judicial assistance will be a defining challenge,
particularly the arrest and surrender of individuals for trial. The practicability of this
arrangement hinges critically upon the depth of the ICC project’s underlying normative
foundations. As Ratner and Abrams observe more generally (2001: 263):

Although the architecture of international law enforcement cooperation is far from complete, the
most significant barrier to accountability for gross abuses of human rights is not a lack of law.
Rather, even with many legal obligations to render judicial assistance, the failure of states to
cooperate, whether because of a lack of political will or of the capacity to do so, will continue to
hinder many methods of accountability.

As those above-noted experiences suggest, however, states that will not or cannot
themselves administer justice may correspondingly fail to provide cooperation and
judicial assistance to the ICC. If the Court’s own proceedings are hampered in this way,
its more diffuse impact in facilitating effective national proceedings, as well as promoting

deterrence and respect for the rule of law, will likewise be frustrated or compromised.
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States Parties and non-state ICC proponents must press international criminal
justice concerns at the highest levels of bilateral and multilateral exchange. They must
weave those imperatives within the incentive structures of the most salient issues within
global politics — strategic, economic and diplomatic. As Broombhall stresses, “the ICC
places some of its most critical functions at the disposal of its States Parties’ processes
and decisions, albeit within a framework that ensures a dialogue that is ultimately likely
to favour the Court’s aims” (2003: 151). The 2007 Report on Cooperation of the Bureau

of the Assembly of States Parties declares (ICC-ASP, 2007d: Para 23):

The Court underlines that diplomatic and public support is of vital importance for its work. Such
support can be divided into four separate but interrelated ‘circles’. The first concerns the
mainstreaming of Court issues within national administrations, the second bilateral activities of
States Parties, the third mainstreaming within regional fora and the fourth is United Nations and
related issues.

As ICC President Philippe Kirsch emphasized, however, to the sixth Assembly of States

Parties on 30 November, 2007, such resolve has been lacking (ICC-ASP, 2007a):

{Public] and diplomatic support for the Court and international justice more broadly is vital to a
strong and effective Court. Earlier this year, relative silence was observed in situations where
public support for the Court and the need for justice more broadly would have been expected.
Silence in these situations may send, and indeed has sent the wrong messages to perpetrators and
potential perpetrators of serious international crimes. Strong public support is essential to
demonstrate that the Court has the backing to be effective.

In ICC Prosecutor Louis Moreno-Ocampo’s own remarks to the Assembly, he noted that
despite repeated appeals for support from “key partners” — the UN and various regional
organizations — to call on Sudan to arrest and surrender the two indicted individuals, “the
Sudanese failure to comply with their legal obligation to arrest was not included in the
agenda of relevant international meetings” (ICC-ASP, 2007b). Moreno-Ocampo
reiterated those and other concerns in his semi-annual report to the Security Council on 5

December, 2007 (ICC-OTP, 2007b: Para 34):

The Prosecutor regularly meets with officials involved in seeking a comprehensive solution for
Darfur . . . The Prosecutor has explained that enforcement of the Court’s decisions must be
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consistently and publicly presented as a non-negotiable, integral part of any comprehensive
solution, a vital contribution to ending crimes and to achieving key political, security and
humanitarian goals.

Insofar as concurrent peace negotiations in the Sudan have been detached from
international criminal justice concerns, those trends threaten to thwart the Court’s direct

proceedings there, and undermine its broader credibility and normative objectives.

National implementation of the Rome Statute is vital not only as a practical and
technical exercise to permit effective national proceedings, but also as a catalyzing and
socializing process in reinforcing the fundamental principles and ideals of international

criminal justice (Robinson, 2002: 1849-1850) [author’s emphasis]:

[The] process of ratification and implementation of the Rome Statute will have significant
intrinsic value. In the course of ratifying and implementing the Rome Statute, policy-makers,
officials, legislators, politicians, and members of global civil society will be required to confront
the persistent problem of impunity. Important issues of national and international criminal justice
will be discussed and debated in ministries, in legislatures, and in the media. Thus, this process
will help inform thinking and shape perspectives on accountability issues.

In addition, most countries will be acting to strengthen their own legislative capacity to prosecute
[international crimes]. This global process will help strengthen both the ability and the conviction

of governments to bring war criminals to justice. Thus, even before the ICC begins its first
investigation, the ICC Statute will have a significant educational and inspirational impact.

Again, though, beyond equipping and resolving themselves to enforce justice, States
Parties must also be emboldened, together with other ICC proponents, to more broadly
and vigorously support and pursue such imperatives at all levels and sites of governance.
Here Wippman’s conception of a “pre-commitment device” is instructive (2004: 181)

By obligating themselves to support prosecutions now, without reference to any specific country
or situation, states can surmount political obstacles that might preclude them from supporting an
ad hoc tribunal in particular cases in the future. They will have a ready answer to present to other
governments, and to domestic interest groups, who when the time comes might view the
prosecutions as unfriendly acts. Thus, by ratifying the Rome Statute, governments may lay the
groundwork for prosecutions they view as desirable at a greatly reduced political price.

This analysis suggests that international institutions matter in shaping the perceptions,

preferences and conduct of political actors — a central premise of this study. The

283



Ph.D. Thesis — Adrian L. Jones, McMaster University (Political Science)

mutually constitutive dynamics of international law and politics will continue to unfold in
the case of the ICC. Established by collective political action, the Court itself must now
condition fundamentally political processes in order to function effectively. As
Broombhall proposes, “the best remaining hope for the entrenchment of international
criminal law as a regular feature of the international system is the development ofa
deeply rooted culture of accountability that leads to a convergence of perceived interests

and of behaviour on the part of States responsible for enforcing this law” (2003: 3).

Having provided some prospective evaluations for the administration of justice, I
now consider the Court’s ultimate role and objective: deterring individual transgressions
of substantive penal proscriptions. Here the “real story of the new Court may actually be
the crimes which never take place” (Clapham, 2003: 67). It is particularly difficult to
make firm predictions at this early juncture, however, and may be equally problematic to
draw future conclusions. Serious international (or global) crimes are tragically common,
and yet not typical or regularized enough to empirically evaluate or verify in connection
with the ICC as an independent variable. Even if offences decline in frequency and
severity over given time intervals, the causal nexus (if any) between such patterns and
the ICC will remain empirically un-falsifiable. Indeed, the very factors that may militate
against future perpetrations may correlate with the normative momentum spurring the
ICC project. Given these evaluative complexities, the Court’s deterrent properties and

potential must be interpreted qualitatively and cautiously.

There are indeed bases from which to reasonably contemplate a general deterrent

effect. Asrecognized by the Report of the UN High-level Panel on Threats, Challenges
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and Change: “A more secure world: OQur shared responsibility” (UN High-level Panel

Report) (2004: Para 90; also see Kirsch et al., 2004: 287):

There have been few more important recent developments [in preventing conflicts] than the Rome
Statute creating the International Criminal Court. In cases of mounting conflict, early indication
by the Security Council that it is carefully monitoring the conflict in question and is willing to use
its powers under the Rome Statute might deter parties from committing crimes against humanity
and violating the laws of war.

This passage supports Burke-White’s “multi-level global governance” conception that I
examined in chapter 6 (2005: 557). Beyond entailing a complex and indeterminate
interplay between ICC and national authorities under the complementary framework, the

Court’s reflexive properties may extend to individual actors (Ibid: 586):

Conceiving of the ICC as part of a system of multi-level global governance further suggests that
the Court will alter the incentives not just of government officials but also of perpetrators or
potential perpetrators of international crimes within its jurisdiction. The iterative interactions
between the Court as a supranational governance organ and the state (or its citizens) should
produce an observable effect on the behaviour of would-be criminals.

In citing supporting anecdotal evidence from the Court’s involvement in the Democratic
Republic of Congo, Burke-White stresses that effective outreach initiatives in target
regions will be crucial for realizing its deterrent potential (Ibid: 587-589). The Court’s
experiences thus far in the Darfur situation, however, cast some doubt as to whether it has
helped prevent or mitigate offences. In his report to the UN Security Council on 5
December, 2007, the ICC Prosecutor cited, inter alia, continued targeted attacks against
displaced persons perceived to be sympathetic to rebel causes (ICC-OTP, 2007b: Para 40
& 85). Persistent transgression by all parties to the conflict may reflect the Sudanese
government’s own disregard for the ICC. Here the Court’s dual governance planes
converge. Ifits operations and credibility are undermined by lack of state cooperation,

then its deterrence properties (if any) will be correspondingly compromised.
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The Court’s Strategic Plan for Outreach identifies six objectives for “ensuring
quality of justice and being a well-recognized and adequately-supported institution”

(ICC-ASP, 2006b: Para 1.3):%

o  To provide accurate and comprehensive information to affected communities regarding
the Court’s role and activities;

e To promote greater understanding of the Court’s role during various stages of
proceedings with a view to increasing support among the population for their conduct;

o To foster greater participation of local communities in the activities of the Court;

e Torespond to the concerns and expectations expressed in general by affected
communities and by particular groups within these communities;

¢ To counter misinformation;

¢ To promote access to and understanding of judicial proceedings among affected
communities.

The 32-page document does not discuss ‘deterrence’ per se, but does list participants in
hostilities as amongst its 13 categories of “target groups” (Ibid: Para 29). Kirsch has
stressed that “public and diplomatic support can contribute directly to the prevention of
crimes by reinforcing expectations, including among potential perpeirators, that the
Court’s decisions will be enforced and that the international community’s commitment to

justice will be upheld” (ICC-ASP, 2007a: 5).

Though questioning the Court’s general deterrence functions, and its capacity to
actually prevent large-scale conflicts, Cameron acknowledges that it may condition

broader processes in global politics to support its underlying objectives (2004: 93-94):

An investigation and prosecution, even if custody is not obtained, will . . . insert a little more
(legalized) morality into international relations. Certain politicians and military leaders will no
longer be ‘clean’. The room for maneuver for governments in other States to carry on business as
usual with those who are marked by the ICC will be much less.

%5 This document was produced in furtherance of the broader Strategic Plan of the International Criminal
Court (ICC-ASP, 2006¢).
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The scope will be correspondingly greater for NGO pressure, and internal, ethical influence, on
governments, financiers and business people, resulting (hopefully) in an array of diplomatic,
financial and economic measures against the people identified. This might not sound like much
but it is an important step forward.

Booth stresses that “the punishment of each and every offender is not necessary to
achieve respect for the rule of law or to declare our disgust at the acts committed” (2003:
182). Indeed, addressing the so-called culture of impunity is not necessarily tantamount
to ending all situations of de facto impunity. Short of fully realizing that latter ideal, the
ICC project may still succeed in mainstreaming its justice imperatives and sending a
credible global warning. As UN Secretary-General Ban Ki Moon has declared, the ICC
“both embodies and drives a profound evolution in international law and culture [and]
serves notice to any would-be Milosevic or Charles Taylor that their actions today may
lead to international prosecution tomorrow” (ICC-ASP-2007c). Wippman offers a

skeptical but fair appraisal of the Court’s challenges and prospects (2006: 100):

In practice the Court will be hampered by legal, financial and political constraints; there is little
evidence to support the deterrence claims; national legal systems in the countries where atrocities
are most widespread are usually inadequate and will be unable to fulfill the role assigned to them
under the Court’s Statute; and the signaling/rule-of-law promotion function of the Court is likely
therefore to be relatively modest. But the Court can contribute to the marginalization of extremists
in some contexts, and it can, over the longer term, reinforce normative constraints against the
commission of atrocities, even if only at the margins.

In also expressing doubts about deterrence per se, Charney does highlight the broader
stabilizing role of international criminal justice: “A stronger argument could be made that
consistent prosecutions will eventually deter persons who may be tempted to foment the

very circumstances that encourage such criminal actions” (1999: 462).
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The Court’s prospects at both primary and secondary regulatory levels are
significantly tied to the Rome Statute’s ratification and implementation.®® As of 1 March,
2008, there were 105 States Parties, each having signed and ratified the Statute: 29
African states, 13 Asian states, 16 Eastern European states, 22 Latin American and
Caribbean states, and 25 Western European and other states (ICC-ASP, 2008). An
additional 34 states had signed the Statute (CICC, 2008b). Overall participation has
exceeded expectations, and there is fairly broad global representation, apart from the
Asian and Middle East/North Africa regions. Those regional discrepancies are
overshadowed by the disproportionate abstention of more powerful and/or populous
states including China, India, Indonesia, Isfae], Pakistan and the U.S. This pattern
admittedly lends some support to the broader proposition that power resists international
law and institutions (Mearsheimer, 1994-5: 7). As discussed in chapter 4, however, those
states have generally explained or justified their positions, rather than opposing the very
proposition of a permanent tribunal. It is also noteworthy that they all participated in the
ICC negotiations, and that the U.S., Russia, and China, acting through the Security
Council, concurred or acquiesced in establishing the ad hoc tribunals, and referring the
Darfur situation to the ICC. With those three largest permanent Council members
remaining non-parties to the Rome Statute, however, the Court’s credibility is
significantly compromised, as evidenced by the Sudanese government’s own refusal to

recognize its authority and jurisdiction.

% See Plan of Action of the Assembly of States Parties for achieving universality and full implementation
of the Rome Statute of the International Criminal Court (ICC-ASP, 2006a). Also see Report of the Bureau
on the Plan of Action (ICC-ASP, 2007e).
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Prospects for U.S. ratification remain unlikely, given the revocation of its original
signature and the range of legal and diplomatic tactics it has employed to shield its
nationals from the Court’s jurisdiction in any circumstances (see Jones, 2006: 237-242).
The U.S. is typically wary of external legal entanglements and of the more universalistic
or egalitarian aspects of international law (Krisch, 2003: 56). Thus its policy toward the
ICC is consistent with its tendency to privilege “exceptional international law” — either
seeking to shape the genéral law to its preferences, or to reserve to itself exceptional
prerogatives contrary to the principle of reciprocity (Byers, 2002: 124; also see Sinclair
and Byers, 2007: 338). This disposition is accentuated by the constitutional requirement
that international treaties be ratified by a two-thirds Senate majority (Krisch, 2003: 44).
Murphy cites a broader historical mistrust of centralized power in the U.S., particularly of
external sources (2004: 354). Its position reflects a relatively conventional view of state
sovereignty, compounded by a perception of “asymmetrical sovereignty costs™ associated
with the ICC (Fehl: 2004: 378). As alluded to in chapter 6, engagement with the Court
may be viewed as an undue derogation of its sovereignty and independence, and the

domestic autonomy and external flexibility which they are understood to afford.

This broad stance also substantially transcends American partisan politics.
Though the Bush Administration’s oppositional approach may be contrasted with the
Clinton Administration’s more conciliatory posture, the ICC was barely mentioned in the
2004 Presidential campaign and has not emerged as a salient issue in the major 2008
Presidential primary contests. Thus it is unlikely that the essential U.S. policy of
remaining a non-party to the Rome Statute will be qualitatively altered in the near-future.

It may be realistic, however, to contemplate a more constructive American posture that
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acknowledges the Court’s legitimate role and existence, as evidenced by the Darfur
referral and a more general softening of rhetorical tone by U.S. officials in recent years.

A similar outlook exists for China and Russia.

Pursuant to the Rome Statute, a Review Conference shall be held in 2010, at
which time amendments may be considered, including to the list of crimes (1998: Art.
123; also see Art. 121 (‘Amendments*)).®” As discussed in chapter 4, aggression is
presently listed as a fourth, undefined crime. By some accounts, these provisions not
only invite amendment, but in fact imply a mandate or duty to pursue and achieve
consensus. It is unlikely that definitional agreement will be reached, however, given the
range of fundamentally divergent perspectives manifest in the ICC negotiations, which
have persisted in the discussion papers and reports produced by the Special Working
Group on the Crime of Aggression. Some States Parties may be wary of seeking to
incorporate a crime that the U.S. has forcefully argued would fundamentally conflict with
the Security Council’s prerogatives under ihe UN Charter, unless ICC prosecutions were
subject to the Council’s pre-determination of aggression. Such an approach is strongly
opposed by many ICC proponents as a political encroachment upon the Court’s judicial
independence and impartiality (e.g. FIDH, 2007: 15-16; also see Cassese, 2007: 846).

The Rome Statute provides (1998: Art. 5.2; see Kirsch et al., 2004: 291) [my emphases]:

The Court shall exercise jurisdiction over the crime of aggression once a provision is adopted in
accordance with [the amendment provisions] defining the crime and setting out the conditions
under which the Court shall exercise jurisdiction with respect to this crime. Such a provision shall
be consistent with the relevant provisions of the Charter of the United Nations.

¥ For information concerning practical and organizational issues surrounding the Conference, see the
Report of the Bureau on the Review Conference (ICC-ASP, 2007f). Also see Review Conference:
Scenarios and Options — Progress report by the focal point, Mr. Rolf Einar Fife (ICC-ASP, 2007g).
Uganda has campaigned to host the Conference. The venue and the specific dates will be determined by
the resumed 6™ session of the Assembly of Parties in June, 2008.
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Schabas cautions: “The debate about aggression sits within the Rome Statute like a time
bomb, capable of transforming the Court and even jeopardizing its future” (2004: 140).
Given the remarkable acceleration of international criminal justice over the past fifteen
years, it may be premature to seek to deepen the Court’s authority and competence by
expanding the range of crimes. It may be more prudent to re-double efforts toward
widening the Court’s regulatory scope through broader ratification of the present
structure, and capitalize upon the Review Conference’s profile and momentum to serve

that objective, and to further consolidate the ICC project as a matter of global priority.*®

IV.  Complementing Development, Prevention and Intervention

I have devoted this study to analyzing the ICC, and I have fundamentally
endorsed both its design and its ideals. I acknowledge, however, that there are inherent
and practical limits to international criminal justice, even when administered effectively
in an appropriate forum. It is slow, tedious, expensive, and can never deliver true
remedial justice that would undo the physical, psychological and emotional harms
suffered by victims, their families and their communities. The global nature of serious
international crimes demands that they not only be duly prosecuted, but also prevented or
contained, where and to the extent possible. The Responsibility to Protect Report (R2P
Report), which I mentioned in chapters 5 and 6, defines ‘human security’ as “the security
of people — their physical safety, their economic and social well-being, respect for their
dignity and worth as human beings, and the protection of their human rights and

fundamental freedoms” (ICISS, 2001: Para. 2.21). International criminal justice is vital

%8 Subsequent conferences may be requested by any State Party, and will convene if a majority of States
Parties agree (Rome Statute, 1998: Art. 123.2; see Slade and Clark, 1999: 442).
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to this progressive conception, but its role is fundamentally secondary (or supplementary)
to economic and social development programs, other structural measures aimed at
conflict prevention and promoting respect for the rule of law, and global commitment to

timely and robust interventionist responses, when necessary, to halt or mitigate atrocities.

Development programs are crucial to addressing the root causes of international
crimes: societal conditions that are conducive or permissive of such transgressions.
Those efforts should be commensurate with the sustained commitment to the ICC project:
the Court “should not provide an excuse for not taking more proactive (and expensive)
long-term action to prevent conflicts from arising, such as reform of the international
economic system geared at reducing poverty” (Cameron, 2004: 93). The UN High-level
Panel Report similarly emphasizes: “When poverty is added to ethnic or regional
inequalities, the grievances that stoke civil violence are compounded” (2004: Para 45).
The 1994 Human Development Report, mentioned in chapter 5, stresses that human
security’s components are “interdependent” and that it is “easier to ensure through early

prevention than later intervention” (UNDP: 22-23). McColdrick states (2004c: 471):

What is vital is that the existence of the ICC does not become an excuse for not taking other
measures that are necessary to prevent and respond to mass atrocities. The exercise of a whole
range of peaceful diplomatic strategies must be used. Education and dissemination of
humanitarian and human rights law to the military, and increasingly, to civilian populations
remain the most effective long-term strategies.

As discussed in section III, effective outreach and communications strategies are vital to
fulfilling the normative properties of international criminal justice, which extend beyond

deterrence to include fundamental respect for the rule of law.
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At the Rome negotiations, Iris Almeida of the International Centre for Human

Rights and Democratic Development stated (UNDCP-Speeches, 1998: 17 June):

We believe that without effective measures to protect and promote human rights, there can be no
democratic development. In our view, a true democracy must be based on respect for the whole
family of human rights, namely economic, social, political and civil rights and the elimination of
impunity. By combating impunity, the Court can be an effective instrument in the promotion of
democratic institutions.

The Vienna Declaration and Programme of Action recognizes that “all human rights are
universal, indivisible, and interdependent” and, in turn, that “democracy, development
and respect for human rights and fundamental freedoms are interdependent and mutually
reinforcing” (UNGA, 1993: Para 1.5 & 1.8). These pronouncements evidence a recent
and significant trend toward “the gradual interpenetration and cross-fertilization of

previously compartmentalized areas of international law” (Cassese, 2005: 45):

[This] shows that at least at the normative level the international community is becoming more
integrated and — what is even more important — that such values as human rights and the need to
promote development are increasingly permeating various sectors of international law that
previously seemed impervious to them.

In a holistic respect, the Court’s role in promoting “global justice” extends beyond its
core punishment, deterrence and denunciation functions: “A humane world order requires
the rule of law as a context to strengthen efforts to create fairer political, social and
economic conditions” (Franceschet, 2006: 256). As proposed in chapter 5, those broader
initiatives themselves may recognize or build upon global citizenship-like dimensions.
The Declaration on the Right to Development, for example, expresses that “the human
person is the central subject of development and should be the active participant and
beneficiary” and that “all human beings have a responsibility for development,

individually and collectively” (UNGA, 1986: Para 2.1 & 2.2).%°

% The Declaration also emphasizes states’ pivotal role, for example their “primary responsibility for the
creation of national and international conditions favourable to the realization of the right to development”
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The normative momentum of international humanitarian intervention has
paralleled the progressive development of international criminal law. and judicial
institutions in the post-Cold War era. Unlike the ICC project, however, a consensus
framework has not yet crystallized in the sense of specific and binding prescriptions. As
discussed in chapter 1, the UN Charter’s human rights provisions have traditionally been
subordinate to the “sovereign equality” of states and the proscription of intervention “in
matters which are essentially within the domestic jurisdiction of any State” (1945: Arts.
2.1 &2.7).%° In chapter 5 I considered how the ICC helps progressively re-juxtapose
those respective vertical and horizontal principles. A significant additional hurdle for
humanitarian intervention, however, is that it contemplates, by definition, more direct or
intrusive (potentially forcible) external involvement that is qualitatively deeper and
distinct from the Court’s supranational regulatory properties. The Rome Statute itself,

then, does not sanction such measures (1998: Preamble, Para. 7 & 8) [original emphases]:

Reaffirming the Purposes and Principles of the Charter of the United Nations, and in particular,
that all States shall refrain from the threat or use of force against the territorial integrity or political
independence of any State, or in any other manner inconsistent with the Purposes of the United
Nations,

Emphasizing that nothing in this Statute shall be taken as authorizing any State Party to intervene
in an armed conflict or in the internal affairs of any State.

Again, though, the ICC project reflects many of the same values and ideas that have
informed discussions toward a more consistent and coherent humanitarian intervention

framework. As discussed in chapter 6, for example, the R2P Report progressively

(Para 3.1), and their “duty to take steps, individually and collectively, to formulate international
development policies with a view to facilitating the full realization of the right to development” (Para 4.1).
% The R2P Report itself recognizes (ICISS, 2001: Para 2.7): “Sovereignty has come to signify, in the
Westphalian concept, the legal identity of a state in international law. It is a concept which provides order,
stability and predictability in international relations since states are regarded as equal, regardless of
comparative size or wealth”,
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reflects the reconstituted state by its conception of “sovereignty as responsibility” rather
than “sovereignty as control” (ICISS, 2001: Para 2.14).”' Stemming from that essential
premise, it proposes that if a state is “unwilling or unable” to fulfill its primary internal
responsibilities, then ultimate external responsibility rests with the international
community to safeguard vulnerable populations (Ibid: Para 2.29).%> It further mirrors
international criminal justice in recognizing that “the frontline defence of the rule of law

is best conducted by the judicial systems of sovereign states” (Ibid: Para. 2.20).

Notwithstanding these normative parallels, progress in international criminal
justice has perhaps been achieved at the expense, or in lieu, of deeper political
commitment to more interventionist measures, when necessary. Smith observes a trend
toward characterizing and addressing human rights and humanitarian law atrocities as a
“criminal justice problem” rather than as an “intervention problem™ (2002: 178). The UN
High-level Panel Report acknowledges that collective security institutions have
performed poorly in addressing challenges posed by large-scale atrocities (2004: Para 36)
[my emphases]:

This is a normative challenge to the United Nations: the concept of State and international
responsibility to protect civilians from the effects of war and human rights abuses has yet to truly
overcome the tension between the competing claims of sovereign inviolability and the right to
intervene.

*! The UN High-level Panel Report similarly articulates a progressive conception of “sovereignty and
responsibility” (2004: Para 29) [my emphases]: “In signing the Charter of the United Nations, States not
only benefit from the privileges of sovereignty but also accept its responsibilities. Whatever perceptions
may have prevailed when the Westphalian system first gave rise to the notion of State sovereignty, today it
carries with it the obligation of a State to protect the welfare of its own peoples and meet its obligations to
the wider community”.

?2 Again, the UN High-level Panel Report echoes these propositions (2004: Para 201) [my emphases]:
“[There] is growing acceptance that while sovereign Governments have the primary responsibility to
protect their own citizens from catastrophes, when they are unable or unwilling to do so that responsibility
should be taken up by the wider international community . . .” (see Manusama, 2005: 617-618).
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As discussed in chapter 7, the enhanced mandate and specialized expertise of
commissions of inquiry may promote more robust, transparent and timely responses by
the UN Security Council (see generally Alston, 2005). The Darfur Commission may
have prompted the U.S. and China to abstain from, rather than veto, the Council’s referral
of the situation to the ICC - consistent with the UN High-level Panel Report’s specific
appeal to the permanent Council members (2004: Para 256; see Alston, 2005: 606). As
that very instance perhaps also suggests, however, the ICC may import a “moral hazard”

into broader human security and governance considerations (Smith, 2002: 177-178):

If international actors feel confident that human rights criminals will eventually be brought to
justice . . ., they may be less inclined to intervene to stop human rights crimes while they are
happening, something international actors have been reluctant to do in any case. Intervention and
tribunals are not mutually exclusive of course. The international community may intervene first
and hold trials later.

But there are a number of reasons — an a priori preference for law over coercion, public opinion
tilting away from intervention and strongly toward tribunals, growing unease over the use of force
in humanitarian missions, UN caution, member-state wariness, and possibly the ICC’s own ban on
aggression — to believe that even when faced with urgent human rights disasters, decision-makers
may defer to the Court rather than risk intervention.

Given the Court’s practical obstacles in the Darfur situation, moreover, it may not simply
be a question of whether international criminal justice proceedings are sufficient as an
alternative response to forcible intervention: the ICC may be fundamentally unable to

achieve its objectives without corresponding military involvement and support.

Roach takes a more optimistic view in citing the potential synergies between ICC
and Security Council involvement in crisis situations — a “mutual legitimacy push” by
which their respective actions would catalyze and bolster each other (2005: 433).
Sarooshi also contemplates how the Court and Council may perform mutually supportive
functions: the Council may refer situations to the ICC and extend the Court’s jurisdiction

to non-States Parties, and the Court’s attendant proceedings may assist the Council in

296



Ph.D. Thesis — Adrian L. Jones, McMaster University (Political Science)

maintaining peace and security (2004b: 109). Upon announcing a formal investigation
into the Darfur situation, the ICC Prosecutor declared that it “will form part of a
collective effort . . . to end the violence in Darfur and to promote justice” (ICC-OTP,
2009). Notwithstanding‘his repeated appeals for support, however, the Council’s August,
2007 resolution authorizing a hybrid peacekeeping force neither references the ICC, nor
authorizes those personnel to pursue and apprehend the two indicted individuals (see
UNSC Res. 1769).” Moreno-Ocampo has suggested: “Where feasible, provisions can be

included in the mandate of peacekeeping missions” (ICC-ASP, 2007b: 5).

A major discussion point concerns the authority and bases by which intervention
is deemed warranted as an exceptional course of action, and by which specific measures
are decided upon. The UN High-level Panel Report declares (2004: Para 204):

The effectiveness of the global collective security system, as with any legal order, depends
ultimately not only on the legality of decisions but also on the common perception of their

legitimacy — their being made on solid evidentiary grounds, and for the right reasons, morally as
well as legally.

That Report recognizes “seriousness of threat” as amongst five criteria to guide the UN

Security Council’s authorization or endorsement of military force (Ibid: Para 207(a)):**

In the case of international threats, does it involve genocide and other large-scale killing, ethnic
cleansing or serious violations of international humanitarian law, actual or imminently
apprehended?

The R2P Protect similarly recognizes “just cause” as amongst six criteria for military
intervention as a particularly extraordinary measure (ICISS, 2001: Para 4.16).”° It

contemplates the following scenarios that may justify such recourse (Ibid: Para 4.19):

% The force is known as the United Nations-African Union Mission in Darfur (UNAMID).

* The other four criteria are as follows (2004: Para 207): (b) proper purpose, (c) last resort, (d) proportional
means, (¢) balance of consequences.

*5 The other five criteria are as follows (2001: Para 4.16): right authority, just cause, right intention, last
resort, proportional means, and reasonable prospects. The report recognizes that military intervention
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Large-scale loss of life, actual or apprehended, with genocidal intent or not, which is the product
either of deliberate state action, or state neglect or inability to act, or a failed state situation; or

Large-scale “ethnic cleansing”, actual or apprehended, whether carried out by killing, forced
expulsion, acts of terror or rape.

These provisions recognize that large-scale atrocities warrant and demand genuine

forcible intervention, with international criminal justice performing a secondary role.

The responsibility to protect has emerged as a powerful and expansive normative
maxim in the global arena of ideas, interests and values — if not a fully crystallized
principle of customary law, as acknowledged by the R2P Report itself (ICISS, 2001: Para
2.24). Though often equated with military intervention as a response to human
catastrophe, it includes non-forcible responsive measures, and more broadly encompasses
the responsibility to prevent, react and rebuild (Ibid: Para 2.32). The UN High-level
Panel Report similarly acknowledges “a continuum involving prevention, response to
violence, if necessary, and rebuilding shattered societies” (2004: Para 201). International
criminal justice may contribute in all of these respects, but is fundamentally limited in its
sole or isolated capacity. In ongoing crisis situations, its own role should be viewed to
inherently demand a broader and deeper response: “A more activist logic would make
rescue rather than retribution the primary duty of the international community” (Smith,
2002: 180). In fact, more interventionist measures would reflect the moral and ethical
foundations and ideals of international criminal justice (Clapham, 2003: 67):

Just as Nuremberg served to educate a generation about the international commitment to repress
war crimes and aggressive war, we can hope that [the ICC] serves to put us all on notice that we
all have responsibilities not only towards those we see around us but also those who suffer due to
our action, our inaction and our silence.

requires a higher threshold of justification than political, economic and judicial measures reflecting a
responsibility to react (Ibid: Para 4.2).

298



Ph.D. Thesis — Adrian L. Jones, McMaster University (Political Science)

As I have proposed in this concluding section, moreover, that same normative basis

should also be viewed to support front-line development and prevention measures.

International criminal justice has achieved a quantum leap in the post-Cold War
era, highlighted by the final establishment of the ICC as an exceptional fixture within the
formal structure and normative fabric of international law and governance. In combating
extraordinary threats to individual safety and well-being, the Court is a vital cornerstone
toward implementing a comprehensive and integrated global human security agenda.
That overarching effort must also continue to develop measures that more effectively
address daily conditions on the ground, including more ordinary risks and vulnerabilities.
Globalization presents both challenges and opportunities for international law and
governance. There is mounting consensus that effective approaches must holistically
combine human rights, democracy, development, environmental sustainability, and peace
and security matters. The requisite measures are inter-dependent because the essential
challenges and objectives are themselves inextricably linked. The UN Millennium
Declaration recognizes that “only through broad and sustained efforts to create a shared
future, based upon our common humanity in all its diversity, can globalization be made
fully inclusive and equitable” (UNGA, 2000: Para 5).°° As I have centrally proposed in
this study, the ICC provides an innovative architectural model and a powerful normative
impetus for more broadly expanding the horizons of international law and governance

around the globally transcending concept of human security.

% The UN Millennium Declaration cites shared responsibility as amongst 6 “fundamental values” that are
“essentia] to international relations in the twenty-first century” — together with Jreedom, equality, solidarity,
tolerance, and respect for nature (UNGA, 2000: Para 6). It also calls upon all states to “consider signing
and ratifying the Rome Statute” (Ibid: Para 9), and recognizes the imperatives of “protecting the
vulnerable” against genocide and armed conflicts (Ibid: Para 26).
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