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ABSTRACT

_This thesis examir;'es the role of international organizatio}rs in the
shipping industry, and spe(‘:ifically the role of UNCTAD'S committee on
s.hipping. By using the conceptvof regime a:;ialy',:sis the thesis aims to ,
establish how internmational agencies.&ha\vle -reflect:aﬁ and challenged the B

. b
structures and principles of the industry re'lati%elr to other factors
either specific to the sector or of a ]Jroader ecoriomic or political
Aorig:’m.

Regime anélySis' is an outcome of the debate x}]ith‘in international

theory about the relevant focus for the study of international ;:elations
" and the significance of international instiitutions. It seeks to estab-
lish the structu;:'é and dynamics of particular areas of the international
system, or international pplitif:al economy, and looks at the roles af.
statfés', and other actors, whether they,be non governmental or international,
in shaping the rggime. It also examines the principles and norms which
gévem a regime and how -these manifest themselves in practice. Within
this‘ c.ontext it becomes possible to assess how far international organiza-
tions are autonomous actors within that regime and how far they merely
reflect its structure and principles.
Using this analysis the thesisdproceeds to examine the structures
and principles of the international shipping regime‘: It surveys the

progress of the regime from statism to a self-regulation and back again

and looks at the factors behind these changes. It then\looks at the
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role of international organizations in that regime and especially of

%

o
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UNCTAD., The development of  the Shipping Committee is dealt with in the

fourth chapter as is the evolution of.

Conferences. The conclusion assesses

the Code of Conduct for Liner

the significance of UNCTAD within

international shipping and at the -relevance of the case for regime

analysis and theories of international relations.

- iii -
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Chapter One

INTERNATIONAL O‘RGANIZATION AND REGIME ANALYSIS

-

International Organization ‘and’*Theories of International Coopération
The hﬁ:étorical basis for theories of .intema;ional coope;ation
lies in the increase Jj.n i:ntemational in.teraction during the nineteenth

century. At the level of high politics this was seen in growing con-—
sultations‘between the European powers after the Congress of Vienna.l
The period also .saw the removal of many re'strictioﬁs to trade and a host

of Customs unions and commercial treaties.2 In addition to these develop-
ments,ar;d perhaps more significant in terms of international theory,was
the upsurge in’agreements and organizations de;voted to apparently tech-
nical and -politically unimportant issues such as health, posts and' ‘com—~ -
munications.3 While free trade promised pea;:e to some, others saw the
o ) ) A
trend to international administration as a potentially greater swing
away from national rivalries. A 'corps of administyators, stafféd and
paid by the pooled resources of...nationalities, ov;ring first allegiance
to an international organizat:ion'4 presentedr the possibility of coopera-
tively based international reiations.

The functionalist theory of international politics.owed much to
these developments while the writings of such thinkers as Saint Simon
have been cited as a principal intellectual source for its 'welfarist'
(.:haracte"r.s The theory was particularly popular in the post-World Nar I
era, a product both of revulsion against the war a.n‘vd the cooperation

P
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which the war effort had em:ailed.6 Functionalism focussed on the
) ’ [2

possibility of creating international order and reducing the rivalries

between states through contacts and cooperation between states within
technical international organizationm:

An organised world society would emerge from a gradual
extension of the international administration of
things.

Although functionalist theorists differed in the detaiISoof the
c%’onceét and over the possibilitieé for its enactment,” all agreed on thé
crucial role which international organizations were to play in their
world order. In the aftermath of the first world war ide;s of inter-—
national cooperation gained support; at the imternational level govérﬁ—

ments formed the League of Nations while more genérally world governmeht

L . . . 8 . .
and other 1nternationa;1st ideas found new audiences ; a strong idealism

permeated much work in this field. The principle of international B

organization as the key to world order had never Been more strongly held,

a fact which determined the development of international studies:

Along with the diplomatic historian, the international
lawyer, with a penchant for institutions, and the
progressive social engineer and institution builder of -
the late nineteenth and early twentieth century were the
progenitors of international relations as it emerged as
an academic subject after the first World war.?

Yet, as it turmed out, the intermational organizatiom proved
incapable of fostering stability in the internatiomnal system, quite
apart from creating a new order. The functional‘intefnational agency
enjoyed varying success as a ;echnical organization but failed to
establish aﬁy bases for greater cooperatiom. " The League, which had
the support)of funcﬁionalists and which included some of the theory's

»

o4 o . . - . 10 .
principles, such as the international civil service, was unable to
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_ 3. A B
cope with the tensions of the period. Economic crises and depression
were met by protectionism and sauve qui peut policies, intermational’
conferences only providing .the forum for the disintegration of the former

11 . . .- . .
system.”  The power and pre-eminence of the nation state prevailed into
T : " .

the Second World War. \ -

~

Bergsten has noted how each phase of international institution
building has, amongs$t other things, served to legitimate and cadify the
existing intex;nationai pbc\'wer s.i:ruc!:ure.l2 Certainly the United Nations
systiem served to consolidate the leadérship of the Unitéd States, as did
the Bretton Woods agreements in the economic spherfe. Initially, there
was also a definite intemationalism e‘n_'?xd optimism aiaout the possibilities
of the new world organizations. As Hiuﬁtington has ;;ointed out, however,
thi‘s inté}’natiohalism was inherently limited by its a’cceptan‘ce of the pre-
eminent ro]je of the x}at;ion’ state.B‘: Nation states and not world govern-
ments were to prevail in the postwar system; intem;;tional organization.s
merely_served the interests of their most influential members.

Muchv the Séine.could be said for contemporary international theory;
the ﬁation state was the central actor and Security ;'.ssues were the main

5

copcerns ‘for most writers in the field. As Strange points out, after a
R <
century of tension and war it-was not surprising that r..h\e subject should

14 . :
reflect this reality though some writers such as Carr were concerned
with those issues in the interwar era. High politics prevailed in .

this- ‘realist paradigm'. Although there are undoubtedly differences

amongst its adherents, Keohan§ and Nye's characterisation of realism

identifies its core elements: the state is, the primary, if not the only

actor- in the international system; force or the threat of it is the main‘
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means of policy; security issues head the international agenda.

According to such an analysis, international coopération is solely a

function of nation states deciding to do so while any institutional

arrangements remain subjectjﬁ:o the consent of those states.  The

implication is, moreover, that such schemes are. low politics and not the

N 17
stuff of international political analysis. While some realists have

-
studied these issues their conclusions tend tg emphasise the role of the

state. 18

This is not to say that other approaches to the subject vanished
1) ~

completely. Functionalist ideas -persisted both in a broadly inter-
nationalist and a regionmalist, 'European' p\e\\spective. The latter owed

its popularity to the desire to overcome theg national rivalries which

” ’ N
had led to two world wars. Though many of‘;ﬁe’f's adbegents had the ultimate

19
goal of a federal -Europe, 'neo-functionalism' took greater account of

the realities of ipternational pélitigs studying economic and regional

o
integration.

Such integration theories aimed at a more limited form of collabora-
Vd

tior than functionalism though they still attached much importance to the

institutional means to their end. While both functionalism and neo-

functionalism regard the development of attitudes and other forms of -

interaction as critical to the process of integration, the international
or sﬁpranational organi‘zation is the principal mechanism of cooperation
and the focus of much of their research.

Even so, the integration theories of the postwar periocd fell into
traps often similar to.those encountered by edrlier theories of inter-

national cooperation. As some of its adherents admit, the theory was too
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teleological, too Eurocentric, and therefore ulrimately disappointing.Zl

The European example turned out to be unique, constrained. by econdmic

recovery; as the opportunities for 'negative'integration'i the removal

of economic barriers, were exhausted so the process of 'positive integra-
: =
Ly s et 22
tion' became more difficult.

The fits and starts of integratiom.can certainly be viewed in this

way, the process being symptomatic of 'international marriages of con- -

venience'.23 "Hoffméﬁn, in an article reassessing international organiza-
tions in the international system, sees them as dependent on the 'modeég—
tion' of the system.and the degree of conséﬁsus amongst its members. He
attributes the decline in the study of inte;national‘organizatioqs to
misunderstandings of, and disillusionment with, their role, and while he

%
'segs them having a meaningful rqle in the internationa®™ system, he regards
& - . .

them as very much the dependent‘variable.24 ) , , ' Y

. Yet, from the late 1960s on, a rathér different view of collaboratiorn

and the interests of states developed. In its extremest form it held

. . . . won 25 .
that, "the nation state is about through as an economic unit",”” while

more generally it implied a wider range of issues and " actors present in

international politics than the orthodox realist position allowed.. The
/ . .
theory was effectively the product of the perceived erosion of American

power and concerns on the international agenda and the increasing

importance, again perceived, of economic issues in international dis-
. .

., 26 . e N . c3s
cussions. The realists' distinction between high .and low politics no

longer held. Whether or not it had ever exisged is of course debatable

but in the light of events in the 1960s and 1970s the distinction faded

still further.
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As with other areas of international theory it-is difficult to

throw together a collection of writers who range from.modified realists to t

supporters of world government. Nonetheless, and drawing -on Keohane
. - . .

and Nye's work once again;27 it is possible to identify general
principles in the interdépendence/transnationalist perspective. For
the most part, such writers note that the growth of “commercial,
cultural and technical contacts among nations in the bostwa? period has
created ‘an interdependent world. The period has also seen an increase
in the'powers and “concerns of national governmentsﬁ'the agenda of
national politics has éxpaﬁded as international politics has become more ’ (\?5
complex. This politicisation of issues has three consequences. There is

not a Hierarchy but a plurality of concerns each of which has claims to I

the government;s attention (as contrasted with the primary position of
security comcerns in the realist perspective). Nor is it possible to
focus on one expression of a gbvernment's policy; politicisation brings

in other, sectors of the gqvernment into the external’politicsf Government

then is not a coherent unified actor working through its foreign office.

i
1

Moreover it is not the only actor within the system. There are a range
of international organizations, nongovernmental bodies, cartels, pressure
groups and companies which either have an impact in their own right or

influence governments in conducting foreign politics.
58 ' .

Like integration, interdependence theories have been criticised for
presenting an idealised and distorted view of the world. The rhetoric
of interdependerrce® has been common currency amongst politicians in recent
‘ 29 . . . . N
years and one is reminded of Carr's comments on earlier utopian stances,
iy . . 30 . ’
that the invocation of mutual interests obscures vested interests.




{
!

-7- .

a

Critics have also noted that it is too -oriented toward the western

industrialised states, glossing over the basic inequaiities between
them and the third world; reference; to 'asymmetric interdependence’
ignore the structurally unequél relaFions between north and south.
However, the concept itself need not be so loadéd ideologically.
Indeed one Marxist critic of 'dependen;y' theories claimed that
'interdependence' is a béttér characterisation of the state of north-
south relations.Bl Nor need one see interdependence as portraying a.
perfect world;‘it invol&es an interdépenaenﬁe of costs as well as of
benefits. - -

There may well’be préblems with some applications of interdependence
theory and their gssumptions,32 but what séems unobjectionabie is»its
claim.that there is a réngevof‘issues and power sources opeé‘to states
and other actors. Moreover the theory is bet&er equipped to deal gith .
the émergence of actors than with the traditional 'Eufopean' concerns
of realism.

Theories of interdependence and transnationalism vary in the impor-
tance the& at&ach to international organizatién. In emphasising the
increasing importance of tramsnational factors in international polities,
Huntington claims that internaéional agencies are insignificaqt; they
are so cleariy the‘product of nation states that they‘cannot'Behave as
autonomous actors. As was noted garlier/internationalism is not a
principle of the system in the way that .both nationalism and.trans—
nationalism are.33 : . : N

In response to Huntington's position, Keohane and Nye agree that
H . ’

there has been an increasijén transnational relations but that these
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need fiot render the‘internétional organization gedundant.34 Such
organisations provide an'avénue and agenéa for;interaction as weli as

a sphere of legitimacy. In addition there.is even gre;ter potential for
an 'activist' internatioﬁal organization with the secretariat being
capable of exercising independent action:

International secretariats can be viewed both as
catalysts and as potential members of coalitions;
their distinctive resources tend to be information
and an aura of international legitimacy.35
McNemar accepts that there are constraints within the system on
what international organizations can do, but holds that this is in fact

a two-way process; while nation states' actions and attitudes shape the
climate for the organization, the orgamization also.forces states "to 7~
examine their goals and conduct in the light of the procedures and
e . . . 36 ; .

purposes of the existing institutions". Moreover he sees their role
increasing in the light of increasing interdependence and the need for
states to cooperate:

As sta@eé are faced with the necessity for cooperative

actions in spite of their sovereign independence, these

capabilities of international institutions may assume

more saliency and permit the institutions to fulfill a

variety of significant functions in the international
environment of the future.37

While McNemar's position may be overoptimistic, it does indicate the -
possible roles played by international organizatioms within an inter--
dependent world. The experience of the 1970s seems to bear out such a

realistic (not 'realist') view; they can be important actors without

being the stepping stones to world or regional government.
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Regime Analysis: Critique and Response

One methodological aspect of theories of interdependence has been
its focus on particular issues or problems, the implication being that
power resources and mechanisms vary from area to area. A number of
writers in the field have elaborated this principle into a mode of

. 38 . . . N .
analysis™ : regime analysis. It assumes that since there is this
plurality of issues within international politics it is possible to
treat these 'issue areas' sepﬁrately. Although there are clearly inter-

connections between these issues in international society, it remains

possible to isolate and analyse them and establish the structures,

principles and dynamics of particular sectors.
Regime analysis offers an approach to how and why states and other
actors collaborate. The concept of a regime has been defined as '"the
principles, norms, rules and decision-making procedures around which
' . . cven 1 w 39

actor expectations converge in a given issue area . Other definitions
focus on regulation, seeing it as "a set of rules together with the
) ) L . L 40
administrative arrangements for their implementation and enforcement"”,
or on interaction, seeing it as "social institution governing the
activities of those interested in specifiable activities...[being]...
recognised patterns of behaviour or practice around which actor expecta-

. o 41 : . .
tions converge'. These views of regimes are not mutually exclusive
though Mason and Young's definitions emphasise different aspects of the
theory. The thesis will therefore use Krasnmer's definition as it offers
a broad view of the concept.

In discussing regimes, Krasner distinguishes between, on the one

'haud, p;}Rtiples and norms, and on.the other, rules and decision-making
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];)1'0(‘_eclures.42 The former define the orientation and undérlying values
‘of the regime. Actions within a regime are directed toward certain ends
and are informed by certain principles. These ends can be either
specific goals or simply gemeral codes of behaviour whicﬁ temper the
members', actions. The rules and decision-making procedures constitute
the concrete, institutionalised aspect of the regime. More 'visible'
than the principles and norms, these procedures -and rules are adaptable
and open to change while the underlying features remain largely mchméed.
These constitute t_hébasis of the regime; if they are changed one is
effectively describing a differentregime. As Krasner no‘:tes in the case
of the. GATT, the adoption of the GSP marked a chaﬁge in the rules of the
international trade regime without constitutirlg a shift in its v;fifxes,
whereas the wholesale adoprt;io.n‘ of the New International Economic Order

) would do so.L}3 The GSP may, however, exemplify the weakening of the’

trade regime as it undern;ined the principle of 'most-favoured-nation'
within the GATT. ’ ’

The regime 1s as much concerned with the values behind a series of
agreements and agencles as it is about those factors themselves. Even
so., as will be explained, it is the formal and informal mechanisms of
the regime which are the principal concern of this thesis. These ‘do
not simply consist of organizations and laws; a regime might equally well
consist of longstanding‘ informal agreements,44 with international
organizations playing a minimal role, perhaps expressing the overall
condition of the regime rather than shaping or influencing it. ' Curzon

Price has noted how international conferences express a less formalised

agreement or the breakdown of that agreement.45




is generally in circumstances where collaboration would lead to more

- 11 -

Mést theorists regard the regime as an intermediary factor in the
international system, standing between the structure of power and’
influence in the issue area and the conduct of a;tors and distribution
of resources. The power structure affects the context and operation of
the regime which in turn affects how the participants opefate and achieve

: 46 .
their ends. e
The mediating role of the regime can be seen in the prevailing view

of the origins and development of 'a regime. The regime is a product of

actors consciously or unconsciously deciding to forego autonomy in a

sector and to compromisé in their interactions with one another. This

beneficial or le;s costly outcomes. However while it .is the product of
;;If—interested actors, one cannot dismiss the regime as merely
'epiphenomenal'; in constituting a set of norms, principles ana rules,
the regime becomes more than simply an agreement among its actors and
is capable of shaping their conduct.47

By extension,‘one can apply a similar analysis to the role of
institutioﬁs in tﬁe regime. Clearly>such bodies or practices belong to
its decision-making structures though they also embody its norms and
principles. As.noted earlier, moreover, it is possible that the
development of the rules and processes of the regime may altef, weaken,
or challenge those underlying values. Given the origins of regime
analysis in the interdepénde#ce literature, it is unsurprising that the

international organization or agreement should be considered as a-

potentially influential actor in the fegime.
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'Modified realism' characterises the viewpoint of most adherengs
& : y
to regime analysis. For them the primary actors are nation-states,
and their main concern is with how these states achieve their ends
within the regime. However, they do not regard military power as being.
- the only meaﬁs of power nor do they limit themselves to security
questions. Regime analysis offers a realist view of international
cooperation without limiting the agenda of relevant issues. .It is
unlikely to serve as a useful analysis for the more orthodox real;st.

The most outspoken critique of the- concept has not come from the
"hard-line' realist perspectivévbut from the less-easily labelled
international political economy perspective of Susan Strange.48 In an
article which develops her previous reservations about the. concept and
goes beyond that to critique many of the assumptionsand practices of
the disciﬁline of international relations, Strange attacks regime

- theory fqr a §eries of faults and impreciéions.49 In responding to
those cfiticismé 1 hope to show that her criticisms are based on a
mistaken understanding of the concept, and that, while some of her
rémarks point to real problems in certain theorists' use of it, the
pfﬁblem does not lie in regime analysis itself. Indeed, regime analysis,
as understood in this thesis, sets out to address the structural concerns
that Strange is interested in, and offers a more practical imsight into
questions of international collaboration and of the role of international
organization. .

Strange attacks the concept as being too imprecise and open to a

multitude of interpretations.so It can be considered as an institutional/

regulative tool to one which generally identifies patterned.behaviour,
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analysing anything from concrete working arrangements to the broadest

interactions.  Certainly, the concept has been widely interpreted and

.
some of those interpretations stretch its meaningfulness (as in Young's.
. 51 . . .
ideas”™ ). ‘In this the concept is encountering a familiar problem
faced in international theory: where and what to analyse. Such concepts
as 'integration' and 'transnationalism' suffered from a similar lack of

. s 52 I , . . .
precision. They nonetheless implied an overall orientation which
guided the areas-and character of research. As regards the scope of
the concept, there is nothing necessarily wrong with employing it at

various levels of analysis, whether specific to a narrow issue area or

more generally in terms of the norms and principles of the international
¥
economy.

The emphasis given by certain writers to the state is also criticised

by Strange. She sees as endemic im the analysis a state-centredness that

giveé states, "the right to define the agenda of academic study...

‘[directing]...scholars mainly to those issues that government officials

feel significant and important."53

Her remarks here must derive from the
use of the concept by 'modified realist' writers with their continued
preoccupation with ‘the state. This would indeed confine the study of

regimes to those areas which governments- think important. However, as

has been pointed out, there undoubtedly exist other actors within regimes

and this widens the possible agenda of relevant issues. The shipping

-case offers one such example; for a period the regime was essentially

managed by private cartels, with the principal governments taking a
consciously minimal role and seeking to prevent its 'politicisation'.
Even though states as such played a secondary role, one can still talk

in terms of a definite regime in the field of shipping.
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How far is regimé analysis valug-laden? - Strange c;nsidefs it so
and accordingly, bad social science.-" The vefy term impliés other
connotations of the word, specifically tho;e of regulagity, discipline
and authority, thereby éuggesting that there is an effective séructure
or order to the international éysfem:

. In short, government, rulership‘and authority are the

essence of the word, not consensus, nor justice, mor
efficiency in administration.J4

Having established this, Strange asserts thag this assumes order to be
the primary value in intérnatiqnal relations and quotes Krasner to this
effec;.55

Krasner's view of regime theory does indeed seek out orﬂgr and its
maintenance and destruction, but this should not lead us to reject the

-

entire concept as value laden (though it may lead us to question
Krasner's goa}ss6). What Strange seems to have confused is examining
regimes as sources of order and claiming that to be a good thing. ‘She
has not recognised the distinction made by Weber and others between
value~freedom, which she denies to reéime analysis, aﬂd value—relevance.5
1t may be that regime theory can'l&cate sources of iﬂterﬁationai order—-—

. -~
order may be regarded as a ';elevqnt' value--but this is not the only
value that regime analysis implies. The theory is, it seems, relatively
value-free and can help discern ; variety of values. As to the connota—
tions of the word, Strange ignores the most obvious one: legal termin-
ology. For lawyers, a regime, refers to the norms and rules for a
particular area of the law.58 While this is close to our initial

definition of the word, there seems a definite distinction between its
a B

\ .
use in the two fields. The basis of 'regime' for international relations
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lies in previous theories of international collaboration-even though
the term itself has been borrowed from legal analysis.
%

Given her view of the value-laden character of regime analysis, it

is not surprising that she should accuse it of constituting too static

a view of the international system and attributing Eoe»mucbvimportance
: o 59 il
B to institutions and other 'visible' elements.”” Yet it is hard to see

why regime analysis need be as static as Strange evidently believes it

[SReN

... is. No-ome would deny that the international system is changing and
P that in such circumstances the formal trappings of a regime may indeed

be out of track with the structure and development of a particular

issue area. This does not imply that regime analysis cannot help to

. : [¢]

- » explain those changes.6
~, ) .
Strange .is criticlsing regime analysis with a view to establishing

a more structuralist view oﬁ international political economy, one which,

e she asserts, takes a more sceptical view of international collaboration
ﬂqﬁd_ofganizatiOns; Regime é;alysis, she believes, "risks overvaluing
Ehe positive and,unéervaluing the negative aspects of intermational

. 61 -
cooperation". L ] °

. © 7 -While it is trxue that one should not be misled by the presence of

international agencies and agreements into believing that they constitute

the principal processes and procedures within an issue area, it is also
true that they retain at -least ;ome significance; as noted earlier, they
may be taken as feflgctions of the structures of’power and infl;ence in
the area. 1In this regard it ié perhaps noting the ideas of a tﬁeorist
such as Robert éox who regards international organizations as 'hegemonies'

. 62 .
or 'international superstructures'. While not central to this thesis,
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such concepts are used to deépen the fegixﬁe analys‘is and its' as’sessxﬁe_nt
of the role of‘ international organizations'. ’Ihey. dlso help to satisfy
Strange's broader reservations about the apvproach.

In an earlier work, Strange p‘redicted the ultimate failure of -
regime theory in terms of its accepting issues at f;ce value.. Sh‘e '
attributes this to the consensual. nature of much'social é’:giencg. As she
rightly points out: .

The problem with consensus is that the most important
. . task becomes the explanation of the.internal workings
’ of the consensus itself, through the analysis of .
regimes and issues, without reference to the set of
conditions or structures upon which international
consensus depends. .

Strange is right to claim that much regime analysis, as with much inter-
national relations theory, begs many questions. However, if one informs

regime analysis with Cox's ideas on hegemony,f)f .then the begged questions
become the central ones. The nature and origins of the international

» k ~_, - . : - .

consensus; as-well as any challenges to it; become crucial to the analysis.

Such a regime analysis looks below the underlying‘principles and norms

to the interests' which inform thém.

One possible difficulty with this approach is that many would argue.
that it calls for an overall, holistic approach to the i.nternatio.nal order
. rather than the more 'issue-specific' approach adopted in the bulk of

this thesis. This is true as the valueg and interests within a particu]\ar

ceSector must have broader roots and ramifications. Nonetheless, it still

holds that each sector is characterised by its own special interests
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Overall, Strénge's critique, though ultimately flawéd, helps to
sharpen one's understanding and use of regime analysis. Her criticisms
often hold true against certain in;erpretations4of the concept, while~
her own structuralist approach is not 80 dissimilar frém a more
structuralist conceﬁtion of regime an;iysis. The predominant role of
the state is recognised, Eut so are the forées behind and beyond the

state. International arrangements are examined in terms of their actual

: roles rather than their formal procedures (though these can also shed

light on the regime).

As regards the position of the concept within the context of
theories of intérnational coopefation, regime analysis offers a means of
identifying the dynamics of collaboration among states and other interests
withoﬁt loading it ?n terms of a particulaf'end. bne EanAtraée a shift
away from idealism in such theories as experienée and»failure sharpened
people's awareness of the limits of international orgénisation. Regime

analysis; developing out of these earlier theories, has dispensed with

such questions and, though one can certaigly inform one's use of the
cénceptbwith questions of international order or change, it is not itself
biased toward‘any particuiar value'. At fhe level Bf ideology and inter- =
national theory, oné can certainly see it as the latest attempt by liberal

American social science to come to terms with the changing international

order, without necessarily accepting the premises of that social science.

Regime Analysis and International Shipping: A Summary

Having set out the theoretical basis for the thesis, I shall briefly

outkine how the analysis will be used in relation to the case of
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international,shipp:ing and how the rest of the thesis will pro;eed.

Given the importance of locating t‘:he structure behind a regime,
the second chapter wi(li look at the development of international shipping
prima;:ily since the mid-nineteenth century. Aside from identifying the
p>rincipal écto;:s, national and otherwise, this chapter will show how the
p;:esent international shipping regime ilas been infiuenced by broader
economic forces and principles. The next chapter will focus on the .
international regime itself, both ‘the values behind it. and the role o.f
formal international agreements and agencies within it. This is not
necessarily to declare that such institutional factc;rs are the principal
elements of the regime, but since the thesis is concerned with the role
of international orga}nizations in the regime it is necessary to examine
them in some detail. .

The following chapters deal with the ;‘ole of UNCTAD in the shipping
sector. In examining this question, the third chapter will look at
UNCTAD's emergence as an international economic institution and the
origins of its involvement in the issue of shipping. Having establi’shed
UNCTAD's initial position in the international shipping regime, the
thesis will take the case study of its activities in the field of
shipping confer‘ence rates and practices leading up to the Code of '
Conduct and developments following from that. dFinally the thesis will
assess UNCTAD's impact on international shipping as a whoie, noting

its other activities in the sector, and conclude with a consideration

of the role of international organizations in the international economy.
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Chapter Two
THE STRUCTURE OF THE INTERNATIONAL SHIPPING REGIME

This chapter deals with the structure and development of the
inte?natio#al.shiﬁping regime. ‘Whilé;dealing ‘primarily with shipping
froﬁ thé‘hineteenfh century on, the chapter also examines how the
present regime, which is currently being challenged, itself cohstituted
a challenge to the prevailing norms and principles of thé Mercant?lis;
era. 'The primary purposes of this chapter are to demonstrate how the
devélépment of capitalism has shaped éhe interests of those in the
shipping sector and the orientations and conduct of national ship?ing
policies and how these elements have interacted with the character of

the state to influence the international shipping regime.

From Mercantilism to Free Trade

International shipping was largely static prior to the sixteenth
and seventeenth centuries as both markets and technology remained broadly

. 1 . .
unchanged for centuries. It was only with the expansion of commerce to

the Americas and the development of merchant capital that the pace of

shipping development quickened. The shortlived maritime pre-eminence

.. of Spain-and Portugal was superseded by Holland and, following a period

of commercial rivalry and conflict, by England.2 0f the European states

employing mercantilist policies England was the most successful at

¢

strengthening® the state through protectionism and expansion and in

~ 23 - -
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developing a largg merchant—cum—naval fleet.3

The latter was both a product and instrument of that development
and rélied upon the seventeenth century Navigation Acts, laws which
required that English trade be carried only by English ships. Though
it was not the first legislation designed to protect English shipping,

‘it was important in detepmining the charéctér of most national shipping

policies for the next two centuries.v French commercial and shipping
policy under Colbert followed a ﬁercan:ilist line,5 and eighteenth
century Swedeneand revolutionary Amer1ca7 pursued similar pOllCleS

The effectiveness of such laws has long been the subject of much contro-
. 8 M
versy, but it is beyond dispute that they were crucial to consolidating
the basis of English commercial and maritime power.9 The French, as 1
princibal maritime rival in the eighteenth century, were convinced of
the role of shipping and of the state irn fostering English power:
[Tlhe decisive factor was thought to be the wise
and skillful policy of a government which was
constantly anxious®to promote foreign trade and
merchant shipping, which knew the right 'maxims’
and 'principles' for this purpose, and which
embodied them in properly devised laws. 1
The commercial classes encouraged such intervention by the state.ll
Indeed, it complemented the pattern of ownership in the industry at that
time. Merchants, either trading with or established in a colony
generally owned or shared their transportationlz; there was no rigid
distinction between shipper and shipowner which might have worked
against the state playing so large a role.13
Aside from French rivalry, the major challenge to English military

and commercial strength arose out of American independence. American

shipping had accounted for one-third of the English fleet while the
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East coast provided resources and skills for shipbuilding.14 _Not

only did-the Revolution deprive England of a substan;iaL portion of
its fleet but it also gaQe the new American state a potential for -
maritime expansion; during the first half of the nineteenth century

it came to rival British shipping in tonnage while in terms of i@nova—
tion and efficiency it overtook tﬁe protected European -industry. The
state's involvement was confined to countering and gradually eroding
protectionist legislatién overseas.l5

The early nineteenth century was a transitional phase in the inter-
. i .

national shipping regime, a regime which had hitherto been marked by

extensive state involvementvin national shipping. As a result of
changes>within the domestic ;nd internatiénal economy . there was a shift
away from the blatant sanctioning of cargo reservation to less direct
forms of state assistance. Since these changes necess;riiy altered the
ptinciples and practices of international trade, the norms and rules
of international shipping also developed; the freedom of the seas, an
early principle of international law only observed in_ the breach, was
restored and became a part of the international shipping regime.l6
American pqlicy was the first to reflect these changes. As a
neﬁly independent state but with a large shipping capacit;'it was not
encumberedbby the need to enact mavigation acts; that it initially did .
So was more a response to existing European legislation. Even then,
it was able to penetrate the European trading lanes through reciprocal
arrangements in the 1820s and 18308.17 Within Europe'it was recognised
that protectionist laws were‘upping the costs of shipbuilding and
shipping in comparison to America (American ships were often employed

. . Sy 18
as neutral carriers in times of war in Europe).
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However, if America was the first to chalienge such policies the
‘underlying faqtﬁrs were most ciearly developed in B;:itéin. i’he
.character of the British economy and state mo longer. éorresponded with
that of the mercantilist era. Accordingly, the intexests which had
. fed the mercantilist state were no longer as strong as they had been.

The British 1ndustr1al and commercial classes were pushlng for reciprocal
agreements as much as was Amtarlc.:-l,l9 though these were themselves only -

a ,peroduct of more basic changes in the economic system. The industrial
revolution had not only created the infrastructure and capack%y for
‘Britain's primacy 'in Shlpplng for the next hundred years but also
brought into play a new class of interests Wlthln the British state.zo

It is not of course possible to separate the 'industrial' from the
'commercial'! revolution; both were clearly part of the process of>
capitalist development. They do howevef represent different phases of
that development with the commercial preparing the wéy for the industriaIZl
while the interests and principles represented by indu.strial capital were
very different from those of merchant capital. This can be clearly séen
in the éon&uct of English shipping from the mid-nineteenth century on,
especially with regard to the role of the state in the sector.

By the 1800s, British shipowners regarded the Navigation Acts as
too restrict':ive and industrial interests saw them as the cause of overlyv
hi'_gh freight rates.22 The growing complexity of ship{pimg itself,
separating btrade from induStry,23 eroded any sémblance of vthe.c'ommon
interests of the mercantilist e‘ra. The Acts had served their pm_:pose in
boosting colonial trade, shipbuilding capacity, and the p;oWer of the

" English, later British, state. Now the thrus't of development required
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an expansion of trade:
As the only industrial power she could undersell
anyone else and the less discrimination there was
the more she could under§ell.24

Legislation was now confined to setting gemeral standards and conditions

854 Merchant Shipping Act.25

of health and safety as in t

American competition may have placed pressure on the British anﬁ
European maritime system but it was the British outright venture into
free trade with the repeal of the Navigation Acts in 1849 which signalled
the crumbling of mercantilism, ushering in an apparently more open and

’

‘international' shipping regime, albeit, ome centred on Europe and North
America and under British heggmony. The Swedish Produktplakat, their
equivalent of the English Navigation Acts, for example, was seen as
impeding the éevelopment of the shipping industry and trade26 though
it was not ﬁntil>the repeal of the British Navigation Laws that the
act’ was dropped.27

Elsewhere, however, the impact of free trade ideas and interests
was not sﬁ benign. Chile, which possessed a growing merchant marine
following independence, lost much ofjit to British carriérs after
adopting .an open trading policy in the 18605.28 The Indian shipping
industry was broken by the advent of British Imperial rule to the benefit
of the metropolitan shipowneré.29 Outside of North America and Europe,
the idea of open shipping was vitiated by colonial éxpansion or semi-
colonial influence.

Aside from the expansion of trade and economic influence in the

international economy, Britain's hegemony rested on its industrial

abilities. The use of steel in ship construction and the development of
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the ocean-going steamship gave it major technicél advantages over
other shipping states.30 While in 1860 AmeEican shipping tonnage
almost equalled that of the British Empire, by 1890 the latter's was
almost twice as.large. Not all of this is attributable to British
‘inﬁévation3l but the technical lead lasted untilvthe end of the
century, and even after that time, no states came to rival British
‘shipping as the United'States' had in the first half of the cenpﬁr&.

The Conference System dnd the Decline of British Leadership

The increasing complexities and costs of shipping and ;hipbuilding
led to considerable structural éhanges in the industry itself. The
separation of shipowning and trading has already been noted32; it
became more and more common for exporters and importers either to
charter a ship or buy space on a sailing. Within the iniustry, two
types of shipping services evolved, each-with their own structures and
practices. Bulking trades, that is, those engaéed in the transporta-
tion of large quantities of a particularAraw<material or resource,
developed throughout the century and were dealt with by tramp shipping.
Under this system a ship would be chartered on the open market for a
sinéle voyage and were not accordingly geared to rigid schedules.33
Such rigidity énd reéularity of service was not possible prior to the
middle of the century. Regular sailings began in the 1810s but it
was not unﬁil the development of the steamship &hat schedules could be
kept to with any degree of certainty.
fhe liner services, as they were called, developed out of earlier

common carrier services insofar as they generally carried a range of
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goods apd'resourées rather than a single ﬁ;oduét. The principal‘
difference:from thosé eérlier éervices-was the‘guarantee of specified
times‘of érrival aﬁd‘departure, creating a surer basis_for\trade.
Unlikerthe tramp system, liners would adhere to a particular,tfading
‘route; though, ig carrying a rdngé of products quickly‘aqd efficiently
the costs of rﬁnningha liner are highe; than those for a pramp.s4
Line; sﬁipping was and‘is‘costly and infle%ible, entailing a
conéiderable capit;l commitment. It Qaé not capablé of operating in the
open market as it required a steady level of profit to maintain itself.
. . L
In the competition fbr cargogs’tﬂe new steamers .were against established
sail&ng ships which, while smaller and slower, were the prevalent form
of shiéping throughout the century -and were able to offer lower rates
than the newcomers to trade.35 Moreover, at this time the problem of
. excess capacity was growing acute as shippiﬁg'tbnnage incregsed quigker
R than thevrage qf trade gxpansion.‘ Attempts at open competition in:
liner shipping resuited in rate wars‘threaﬁening many shipowning
companié$.36
It was the over-capacity on the UK-Calcutta route which prompted

.

a groqb of British shipowners to form the first shipping cﬁnference,37

‘the principal aim of which was to set minimum freight rates. The

conference system set out to guarantee the. stability of liner shipping

not only in terms of its regularity and efficiency but also in terms of
its profitability in the context of a hitherto highly éompetitive market.38

The initial conferences were established on trading routes between the

United Kingdom and its colonies39 but, as other national fleets joined

{ these routes and as carriers on other routes recognised the efficacy of
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the system, conferences were also set up on most major 'trading routes.
German lines were, after an unsuccessful rate war, admitted to the

. ~ 40 .
first West African conference.

As with other aspects of the shipping regime, the system was
primarily developed by and for Eﬁropean-and American inte.rests, while
the concerns of other nations and of most traders and shippers were
not addressed. . Conferences were and are anti-competitive cartels that
stabilise markets, though the question of who benefits from this

s y o ke ad 41 .
stability has been a controvensial issue since the 1870s. The

principal objection of most shippers to the conference system centred

“
on the practices initiated by early conferences to ensure their

_stability. The dual rate system was one such practice, granting loyal

shippers preferential rates over others while larger shippers were
often accorded preferential rates to ensure their patronage of the

. . R
conferences. The most controversial, however, was the deferred rebate

scheme‘w' Al'fhough it was originally designed to attract shippers to
the system with rate rebates, the system became a means of ensuring the
loyalty of customers by dela}'ring the payment of the rebate until the

end of a contract; if a shipper left the conference it would forfeit

the rebate. 43

It would be wrong to imply that, between the middle and the end

of the nineteenth century, shipping had become transformed from an

open competitive market into a closed cartel. Other forms of shipping

were available, the conferences did not ménopolise trade routes at that
time and there was an element of competition within the conferences

themselves; conference structure could not lead to excessive profits.
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Were that. so, it was--arnd is——argued, outside competition would

i .. . 44 iy . .
undermine the conference. Yet the conferences were quite prepared

to undercut the’rates of outsiders with "fighting ships" while many

developed into closed confer_em:es:.[’5 Moreover, this was only one
aspect of an increasingly concentrated industry. The turn of the
centur& was marked by a series of mergers and attempted mergers, both
nationally and intgrnationally, tightening the conference system and
internationalising the industry.46

Given the increasing differentiation of interests within the
industry and its growing internationalisation, the role of the state
became less one of directly intervening and more one of supportive
subsidy. As in later phases of the shipping regime, such subsidies
were either intended to encourage and develop new industries or to
assist and secure fading ones.

The United Stétes;was the principal example of the latter. 'Whén
its fleet had ;een growing and was competitive intern;tionally its
policy was laissez faire;‘coincident rather than conflicting with the
various interests in shipping and trade. However, with the gfowiné
uncompetitiveness of its sailing ships and following the losses of the
Civil_War period, the industry went into decline’ from the 1870s on.47
The American government was faéed with conflicting pressures from, on
the one hand, shippers and some shipowners to abandon its registry
policy, which obliged shipownefs to purchase American ships, and, on
the other, shipbuilding interests‘which wanted the registry policy
retained and supported by subsidies.as_ The registry policy remained

until 1912, making American shipping policy one of the most protectionist
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at that time, but, aside from naval contracts and mail subventions
there was no accompanying subsidy policy. As a result the American
merchant fleet declined until the outbreak of war in Europe.z‘9

' Though some older maritime states such as France pursued p‘oliéies
‘similar_ to but not so restrictive as America's, state assistance schemes
were mo'st;_ly employéd by the newer maritime states and generally to much
better effect.so Germany began to develop its maritime power as it
consolidated its industrial base. By the 18705, Germany was exporting
ships, and although it was still importing ships for domestic use from
BritainSl the industry was securing orders for the home market within
the decade.52 The expansion of -German shipping was ‘Helped by various
govelimnent policies including the reservation of emigrlation control

. :

jétations to national shipping companies, postal subventions and the
éranting of preferential railway rates.53 While such aid undoubtedly
gave the state influence over shipping policy, its main goal was
expansion and it sought to encourage rather the;n control the sector.

In fact, actuai subsidies were relatively u.nimp«;n:tant.54 More extensive
and expli-cit subsidy pélicies were practised by both Japan and Brgz'il,
while Holland, Norway and some South American states adopted more open
shipping policies.55 . . 4

Shipping between the mid-nineteenth century and World War I was
undoubtedly less restrictive_tt;an either the years before or after that
period but it wéuld be wrong to characterize it as 'laissez-faire'.

The methods of state assistance had changed from the actively discrimina-

tory practices of the preceding phase; the multitude of interests in

the industry effectively ruled out such.a policy. Now the policy was
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oné of more or less involvement and preferences depending on conditions
wiéhinlthe iﬁdﬁstry and the aims of national policy.56

The other-ﬁrincipal difference from before was thej;rowing self-
regulation of the industry. While the initial intention of thé repeal

P ’ of navigation laws may have been to open the shipping industry to free

7 L L. ’ . .
trade, the chaos of all out competition and rate wars in an increas—

"ingly capital-intensive industry led to thé formation of the/conference
| system for liner érades. As th; system and its methods of operation
developed, shippers began pressuring governments to inyfstigate and
control conference préctices.SS .

The fi%st to feel the effects of the conference sysfem were
traders in the British colonies and Dominions, the initial destinations
; of the'first conferenge‘routes.59 'In the early 1900s commissiongkin
Aust%alia, South Africa and the Straits‘Settlementsbcomplained about
éonference practices, notably the def;rred rebate scheme.60 The issue

was also-raised by shippers in chambers of commerce throughout the

Empire, there being no specific shippers' associations at this time.

As a result, in 1906, the Royal Commission on Shipping Rings was estab-

‘lished. In 1911 the American Justice Department brought anti-trust

actions against conferences while the Congressional Committee on Merchant

Marine and Fisheries began investigations into the system the following

year.

In testimony to the Commission, the overwhelhing weight of trading
opinioﬁ-was opposed *to the conference system. West African-based shippers
and colonial administrators, for example, condemned the conference

serving that route as momopolistic, being controlled by two shipping
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lin;as which were effectively ;ble to dictate the terms of shipmént.sl
The experience of other colonies and dominions supported these views.
British traders were also critical of the system but for different
reasons; indeed the interests of metropolitan and colonial shippers
were almost as opposed to eaAch other as they both were 'against the
COnferences .

This was partly why the Commission was unable to agree to a single
final report. Instead there was a majority report, which was signed
by and reflected the inte;:?eéts of the 'British' members and a minority
report, reflecting the inter_ests and opinions of the colon:';es and those
not directly connected with the indusl:ry.62 Since ‘it only had to deal
with the opposing views of shipowners and Eraders, the (;ongressional
Committee or Alexander report; was unanimous in its findings.

All the reports were agreed ;pon the growing concentration and
increasing collaboration within-the industr};. Bdth the majg;jity and
the Alexander reports wer; agreed on the benefits that conf;rences had
brought to international shipping and trade in terms of stabilising
rates and sel.'v:.Lces63 as well as the problems of unilateral regulation
in an international indust:ry,64 though they did recognise the dangers
of monopoly in the industry.‘ “The minority report-was far more critical,
attackipé such practices as _charging what markets could bear, the
deferred rebate and preferential rates.65

None of the reports called for the dismantling of the system, all
accepting that it was necessary to avoid cut-throat competition and to
maintain stability in the industry. The'American report was the most.

restrictive in terms of recommendations, calling for the prohibition

A
i
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of closed conferences, deferred rebates and the use of so—-called
'fighting ships' as well as more state control of the syétem but leaving
the principle of self-regulation largely intact.66 The majority and

minority reports were broadly similar in thelr recommendations, calling

" for the publication and supervision of rates and conditions and

suggested that shippers' associations be established to counter the
6
position and power of the conferences.

Although the shipping industry ditself came u@der government sﬁper—
vision during World War I, the conflict also delayed action on the Royal
Commission's recommendations. In 1918, however,.the Imperial Shipping
Committee was e€stablished to investigate .complaints over rates and
conditions, though it was clear that it avoided casting decisions on
rate-setting and sought to encourage.bargaining between shippers'
associations and conferences. This reflected the long sﬁanding British
acceptance of self-regulation by‘a system which was seen'to benefit

s . 68 .
British shipping.

Other states, however, were not so satisfied with the system and,
in many cases, directly intervened to support the interests of their
shipping sector. The British Dominions were considerably more active

. s X 69
than the home country in supervising and controlling conferences.
In other cases, such as some Latin American states, shippers were able
to rely on government support in countering conference abuses or
. P 70 .
bolstering negotiations. At bottom, however, there was a grudging
acceptance of the conference system as a necessary evil. Moreover,

the principal European maritime states such as Britain, Holland and the

Scandinavian countries, did not impose conditions on shipping conferences
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as such.7l This contrasted witﬂvnot only the practices of the new
maritime states but also the United States, which implémented the
Alexander Committee's recommendations in the 1916 Aét. However, while
the United States sought to control certain aspects of the system this -
did not chalienge thé basic principle of self-regulation; indeed the
law effectively exempted shipping from American anti-trust legislationm,
a major concern of the shipowners.72

The interwar period constituted an ambivalent period for the inter-
natigng} shipping regime; while there were shifts within its pnderlying
econom;z structure, the general-<principles of the regime remained. The
Depression and the-growth of econmomic nationalism constituted a challenge
to those principles insofar as the;e was then a greater readiness to

<

adopt protectionist measures. Yet states continued to follow either

open or réstrictivé shipping pélicie; and the character of those policie;‘
depended as much on the correlation of interests acting on the state and
the structure, development and importance attached to shipping in the
economy as.it did on the Depression.(

World War I itself entailed major tonnage losses ﬁor Germany and
Britain though other fleets, notably those of America, France, Japan and.
some European neutral states, benefited‘in terms of increased tonnage
and tr'ade.-73 The war, by directing tonﬂage away from many trade routes,
provided thevopportunity to other states to develop their merchant marine.
Both'the American and the Japansse governments offered substantial
assistance to their fleets to fill the gap left by British and German
shipping.74 Not only did this lead to their shipping a larger proportion

of their wartime trade but it also brought home to many states. the

. . . . 75
necessity of maintaining a national merchant fleet.
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The British‘fleét was able to rebuild in the postwar efa but,r
while ‘it remained the largest fleet{ never recovered its prewar
dominance of the industry.76 Throughout the interwar period British
tonnage declined relaﬁively while from 1930 itsiabéolﬁte share also
dropped. Gefman shipping lost much tonnaée ﬂot only through fhe war
but also through the post war settlements77 and it was not until the
1930; under the highly nationalistic and protectionist policies‘of
Third Reich that it fully recovered.

Economic nationalism clearly thrived in the interwar years
‘vparticﬁlarly during the Depression when there was a major tomnage.surplus
‘problem. This was compounded by the increasing prevalence of subsidies
and preferences. Some older shipping states such as France introduced
reservation scheﬁes for state cargoes while others such as Germany
instituted 'scrap.and build' programmes to expand and.modefgise their
shipping.78 The 1936 Merchant Marine Act of the United States went much
further than preceding legislation in providing a comprehensive programme
of construction and operating subsidies?9 The newer maritime states,
primarily the South American fleets, ﬁere similarly subsidised, and
protected, even to the extent of the state founding“éﬁ&;pwning the
merchant fleet. Only the Scandinavian and butch fl;éts wére largély
‘unreliant on assistance80 and were even able' to expaéé despite‘the
economic coanz;ons; both the Norwegian and Dutch fleet ﬁonnage grew by
more tham 100% in the period 1914-1931.%%

Certain states, then, were prepared to accept the principles and

rules of the 'free-trade' shipping regime and were even able’ to develop

in it. Others, particularly those developing new fleets and/or on the
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other side of the.EBurope-based trade routes were less willing to accept

without alteration the norms of that regime .and were ready to intervene

in the industry or to counter the. conference system. Such actions did

not constitute a challenge to the regime as-a whole but reflected dis-

satisfaction with and desire for access to the regime.

Moreover, the period saw the international economy generally in

e

‘crisis.. The reversion to national solutions to that grisis was seenrin

sﬁipping as it was in other,areaé of ecqnpmic_and trade policy; any
challenge waé at the wide; le;él rather than within the shipping sector
itself where previous trequ:were exacerbated by the dépression'rather
fhan-whélly new dévelopmeﬂts.

. The major shift in‘thé structu?e of the indhst;y was the erosion
of British hegemony.82 Again this was not pecuiia? eiﬁher to period
or the sector but it had'import%gggimplications for the future. The
shipping and shipbuilding industry in éritain wer; less innovative and
dynamic than inléhe nineteenth century. Thug British shipping became
more conservative and reliant on the regime whigh it had been instru-
mental in establishing when it was the principal maritime, trading and
industrial power. Even then, oﬁher states were @able to use that regime to
better effect than it was, while the British government instituted a iimited
’reéervation and subsidy programme in the depth of the recession--after
an unsﬁccessful attempt to gain intérnational agreement against such
policies at the 1933 World‘Monetary and Economic Conference.83

The régime then was one overshadowed by ag international economy

in depression and by interventionist policies designed to combat it.

Yet the principles of the 'free trade' shipping regime were in many

respects revived in the period after the Second World War.
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The Postwar Shipping Regime: Challenge and Change
The war entailed the loss of over 32 million tons of sﬁipping, or

8

just éygr half the total of the prewar world fleet. 4 There were major
shipbuilding scheﬁes in both Allied and Axis stﬁteé which more than
restored the lost tonnage,vthough by theaeqd of the war this had changed
the distribugion of-shipownership'quite dr;stically. Taking into account
wartime losses and reparations requireﬁ bts the Axis.fleets were reduced
by over 75% while thé British fleet decreased by 20%.85 The  major chgqge
however, was in American tonnage which increasgd by a}most 400%;86‘

Much of this fleet was sold off to American private industry and to

other states rebuilding or developing their fleet while much of the

-remainder was laid up as reserve‘ionnage.87 In fact, from 1948, the

. American fleet entered a decline just. as other states, including Britain,

consolidated and increased their shipping capacity. Nonetheless, because

3

of its' political and economic' leadership in the postwar "international
system,-88 thg United States maintained a considerablevdirect and indirect
infiuence on the conduct of internatioﬂal shippiug.

Despite the inevitable surplﬁs tonnage cré;ted during the war, the
post;war period was marked by an overall growth in the‘sﬁipﬁing,sector
as é;tional and international economies recovered and trgae increased.
Although thére were slight setbacks throughout the fdllddgng years—-—
tonnage surpluses and the occasional rate waésg——the general trend was
one of expansion, particularly after the Korean war.90 Sinée the
conference system was intended to stabilise rates énd serv?ces, liner
shipping did not benefit as much as tramp shipping, though equ;lly it
was not as badly affecteé as the latter during the recessions of the

1950s.°%

LI



- 40 -

v

In 1948 the tonnage of the.develop'ed country fleets totalled 64
million tons, rising to 83 million in 1955 and 136 million by 1962.92
The» latter increase occurred despite a general recession in’ the thipping
sector from 1958,93 though much of the increase was attributable to
the tanker and other bulk ‘trades. '.F‘he industrialised capitalist states
accounted for 70% of total world tonnage. By 1962 Britain once more
possessed tﬁe largest active shipping fleet followed by the United
States, Norway, Liberi;x,.Japan and Greece,94'but its share of the
total continued to drop. While most developed economies increased
V their tonnage in line with their trade some were dependent on shipping
as an industry in its own right; they not only employed shipping for
their own trade but also engaged in cross—trad;a, that is., :i:n the tra’des‘
of other states.._This was true of the continental European states,
notably Scandinavia énd_ Greece, and, albeit to a 1essening .extent,
En:it:ain.95 .

Shipping interests -in thesé states were partlicularly keen to defend
én open shipping regime, and their governments followed a similar line
internally and int‘emai‘.ionally. Most of these fleets were developed
‘without the use of discriminatory practices, though a number em-ployed
construction and operating subsidies. ' For the most part these were
accepted as measures taken té rébuild fleets ‘rather ‘than to obtain an
unfair advantage, though German and Japanese subsidies were regarded
by many as suc:h.96 As regards -subsidies, certain states were willing
to enter bilateral trade agre;aments while others, such aszri‘tain, were

t91

no ; the only state to practice such policies itself was France. 1In

- general, however, there was a renewed commitment in the post warera to
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?;free and ‘efficient shipping.sectér-on the éart of European, and the
i .

Japanese, governments. This reflected a broader support of a liberal
trading order, established in_their particular interests, while for
some there was ﬁﬁe additional ecoﬁqﬁic nécessity of rélying on inter-
national shipping as a genérator of foreign exchange. -The United
States &id not demonstrate a similar commitment, and foé:equally
pressing considerations.

As‘has been noted, America was the principal ar;hiteﬁt and
guarantor of the post war international economic order.98 It was
however less liber&l in regard to its shipping policy, and effectively
excluded the issue from considerations for the International Trade
Organ.isation.99 Moreover, while Marshall Aid and the 1946 Act may héve
offered substantial assistance\to foreign states to rebuild theif
fleets, tﬁe American government also practised cargo reservation.loo
Such policieé had been common in the interwar years but only the
United States among the developed countries pursuedrthem after the war,
reserving SOZ&of government cargoes to national shipping. The exact
extent of the programme is disputed, though it ﬁoes~ap§ear to have been
particularly important in the early 19505.10l Its principal impact
however was in 'setting a precedent' for other states to practice
similar actions.102 The Unitea States also par#icipated in bila£eral
trade agreements and maintained a strong éubsidy progfamme for ship
construgtion and ope;ation. The continuation of such policies in the
face of a declining fleet and an otherwise liberally-oriented state
dg?ong;rates how importantly ndtional seéurity considerations figured

and continue to figure in American shipping policy.
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It was this defence of Yhational interests’ which also motivated
American regulatory efforts in the period. As was noted earlier,

United States' 1egislation on the conference system, while recognising

" the principle of self regulation, went much further than did Europedn

law.  This was even truer in the poétwar' era when most European states .

either did not practice or had abandoned conference regulation; most
gid ni}ﬁeven run government agencies specifically concerned with
shipping. The United States by cqntrasﬁ, strengthened its supervisory
tole,.particularly in the early 1960s, when the state's functions of
-, regulation and promotion were separated into different governmental

Y 103 ’ : :
bodies. There has long been a ‘tension between these two economic

roles of the American state but in the period at hand, the regulatory

role prevailed. A The 1916 Act was regarded as not éffectively‘enforced_lo4

and the>1961 law was drawn ﬁp‘by a Congreéé-aware of this. The Act wés
characterised by a greatér attempt to control the anti-competitiveness
of the qonferencé system, strengthening provisions on rate-supervision.

The practical effect of the law was to attempt to regulate .
unilaterally international shipping. It is AOubfful whether other
developed states would have agreed to the proposed measures, since they
went éompletely against the principle of non—interference which the
European and Japanese governments observed; Nevertﬁeless,Athe act Qas
passed without.real comsideration of their interests or opinioms,
demonstrating the tensi?ns inherent in attemptiﬁg to regulate such an
international industr§ singlehhandedly;

These temsions came to a head when the Federal Maritime Commissidn,

the American regulatory agency, acted folloﬁing shippers’ comblaints and -
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‘Congressional pressures.106 The shippers claimed that the rates on
east—bound freights were higher than those for west—bouﬁd,_and thereby
constituted discrimination b& the conferences, even though the pracdtice
was apparently long-standing and, in the conferences' view, based on

economics rather than discrimination. After pressure from Congress,

the FMC investigated the complaint, seeking information from the

conferences concerned, both-American and foreign members.107 The foreign

carriers however held that the information was ‘confidential and could
not be disclosed. In this they were suppo;ted by their governments whg
/took countervailing action to obstrucﬁ the FMC.108

The American action had the effect of engaging the European and
Japanese govérnments in internationél shipping albeit in defence of
the traditional ordér. The transport ministers of the respective
governments met to discuss the issue, as well as other challenges to
that order, and raised the issue within the OECD.109 In addition they
encouraged the establishment of national shippers' councils in an
effort to forestall further criticism of the inequality of the conference
system.llo However, most of the complaints regarding the conference
sysfem did not come from shippers in the industriaiisgd world, though
some, particularly those engaged on exporting raw materials, continued
to have problems with fhe system. The principal complainanﬁs were the
shippers and the governments of the developing states.
The details of the developing states' complaints wiil be dealt

with in the chapters on UNCTAD. This chapter is concerned with the '
growth of the Third World states in interéational shipping and the

measures adopted to gain access to and control of the regime by those

states.,
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The developing countries have slowly iﬁcreasad their sharé of:
shipping tonnage over the postwar pgriod. 0f course, aside from
tHe Latin American states, there were few fleets in the Third World‘
since it was mostly under the colonmial rule of the hetropolftan
states. It was not until the 1950s that shipping began to develop in
these areas. From 1955 to 1964, the developing countries' fleets grew
from 5.4 to 11.1 million tons, increasing their share of the world fleet
from 6.5% to 8.1%.11l These figures understate the relative importance
of their shipping since much of the overall increase in shipping:at
this time was in the tanker and bulk sect&rs, whereas the primary
‘interest and focus of developing country shipping policies has been in
liner toénage;,in 1968, when their overall share of shipping fell back

to 7.4%, its share of iiner tonnage stood at ll.i%,llz None of this

included the>shipping reglstered under flags of conveniegce, principally
H§nduras, Panama and Liberia, whose fleets have grown steadily larger
since the war. Though these fleets have been nominélly registered in
éeveioping cquntries, they are in fact owned and opera;ed by developed
country carriers, many from the United States' seeking to avoid
excessive taxation ‘and labour costs.113
Given the depéndence of developing countries on the export of raw
materials, it was ﬁoé surprising that they should seek.to engage in
the shipping of those cargoes themselves; it was not merely a questioé
of mational prestige. However, the fleets were developed at a time of
tonnage’surplus. To carrieréiand governments inatﬁe industrialised

states, these new fleets would only increase that over—-supply and do

so on the basis of largely inefficient and government-subsidised fleets.

a
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Aside from such criticisms, carriers in some conferences tried to
stifle the development of those fleets by refusing to admit them to the
relevant conferences or only giving them a minute portion of the market.
In doing so the conferences only increased developing states' dis—
satisfaction with thevpractices and str;ctures of the international
shipping regime. ‘

The shipping'po;iciés of many develaping statesAhave therefore
been a mixture of regulation andvpreferences; subsidies were uncommon
in most de;eioping states at thét time given Fhe relative weakness of
their economies.lls fhese policies Have sougﬁt, on the one hand, to
regulate the activities of conferences aﬁd establish. principles of
;onsultation between their shippers and the conferences, and, on the
other, to suppbrt their own carrigrs through reservation policies.
These latter policies, in many respects reminiscent of the pre-free
trade shipping policies of the Euroﬁean states, have been justified
not onlybas responses to the restrictiveness of the conferénce system

: M .
but also as elements of national ecomomic strategies, which entail the
support of infant indﬁstries and the diversification of the economy.

Shipping in such an overall policy becomes more a public good116 and

.accordingly open to government control. This principle went against

_the norms of the traditional shipping regime as well as the practices

of mpst of developed states. In more recent years, however, as the

1970s’ recession deepened, more and more developed states came to

s 117 . cq .
accept the principle, acceding to bilateral trading agreements more
readily and even agreeing to its international codificationm.

In many respects the international shipping regime has come full

114



.
ci:rcvlre. The principleé establighéd in. the nineteenth century only
fully prevailed in times.of national ecomomic growth andv even then
were Half—hearté;lly adher.ed ‘to by st:tes new to the sector. Im
times of ecénomic cri-sis,‘ the. principles of fxon—interference have been
vitiate;i by policies o,fvsubrsidy and preference. And yet the principles
survivéd the depression o.f the 1930s; the imediate post war shipping
reg:'u;\e was still controlled bif the European powers and generaily 4
s"upporte}xby the United Stat.es. It was only ‘ffom the 1960s and the
., growth of third worldvin_t‘erest in shipping as an element in development
that fthge ‘regime came under bchallenge, a process consolidated by the
development of new si'xip.ping t:echﬂologiesl:L8 and the economic recession
. of the 1970s and 1980s. .
This erosion of the international regime occurred both at the
national and the intemat'oﬁal. levels. . Tl'.xe following chapters examine

the institutional expressions of that regime and how these have reflected,

supported and challenged the conduct of international shipping.
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Technological development in modern shipping constitutes a topic

on its own and, accordingly, has not been dealt with din this thesis..
Nonetheless it has had a real impact on the international shipping
regime, especially in the field of liner shipping and the conference
system. The advent of, container and intermodal transport systems
have increased the efficiency and the costs of the industry,
requiring considerable capital outlays. The shipowning and shipping
industries have largely met this through mergers and the formation
of consortia. Though these new bodies have been called 'super-
conferences' they constitute a far greater degree of concentration
than was the case in the traditional conference. Given their use

of other modes of transport, moreover, it is understandable that
some have seen the development of the container transport as a major
weskening of the shipping regime. See Journal of Commerce, May 18th
1974, p. 1 and June 6th,.1974, p. 1.  On the cofitainer system see
Susan Strange, "Who Runs World Shipping?", International Affairs,
Vol. 52, No. 3, 1976 and Dennis Thompson, "International Carriage
by Container", Journal of World Trade Law, Vol. 1, No. 4, 1967.




Chapter Three

INTERNATIONAL ORGANIZATIONS IN INTERNATIONAL SHIPPING

The previous chapter looked at the structure of worldlshipping
over the past one hundred years, examining how it had developed from
earlier times. The most striking change was the shift away from ‘
mercantilist policies in the nineteenth century toward -a commitment to
~open shipping by most maritime states. This shift was éffected under
thé hegemony of the United Kingdom, and entailed a minor role for the
étate; the basic norms of the regime were those of self;regulaﬁion and
autonoﬁy.b To.éome extent this shift was vitiated by the actions of
states seeking to develop‘their shipping sector. However such policies
were aimed at fostering or encouraging shipping; access rather than
control was the goal; subsidies rather than discrimination the means.
They did’not therefore undermine the regime since self-regulation grew
réther thaﬂ diminished auring the twentieth'centuryl(aside from some
inﬁestigations and minor controls). The overall weakening of liberal
economic policies during the Depression was reflected in shipping but
the broad principles of the regime re—emerged after World War I1. The
1960s and 70s have, ho&ever, seen a return to discriminatory policies as
Ihird World states have sought both to develop their own shipping fleets
and to control the system of self-regulatiom.

This chapter examines the role of international procedures and

institutions in the shipping regime of the past century, looking at what
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form such aspects have taken, what roles tﬁéy have played and how
effective tﬁey have been. Given the structqfe‘of the. regime prior to

’ !
the nineteenth century, the chapter loocks béiefly at the relevant
international maritime law of the time, and notes how it reflec;ed the
underlying shifts within the regime. It then concentrates én the inter-
national organization; which deveioped from the end of the century on.
The thesis then looks at the debate surrounding the creation of the
Intexrgovernmental Maritime Consultative Organization and how that agency
has since developed.

Thé chapter then examines the development of UNCTAD both as an
international organization i; its own right and as an institution
concerned with shipping (given the closeness of the postwar shipping
regime to the general international economic order it is necessary to
locate UNCTAD's activities within broader institutional questions). In
conclusion the chapter assesses the relationship between international
regimes and integnational organizations.

In terms of international principles of 1&w the period prior to
the nineteenth century was marked by the ideas of 'mare liberum' and
'mare clausum' contending for predominance in the context of old customs
and practices.l In propagating the idea of closed access to the high
seas, 'mare clausum' was fundamentally nationalist, not to say imperial-
ist, in its claims; it was accordingly well suited to the mercantilist
character of state policy in those times. Mare liberum, on the other
hand, implied an open and international shipping regime, constituting
a necessary if not a sufficient condition for such a regime; if the

seas were open to all nations then at least access was free.
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The p;:incj;ple of the flreedom of the seas; while not mew to the
sevénteenth centur:y2 was éodified at that time in the work of Hugo
Grotius. His writings came at a crucial time for the conduct of intel:—
nétion\all shipping given both the development of trade and the growing ‘
strength of European nation—st&tes and empires.3 Grotius's work was in
fact written to justify and legitimate the actions of the Dutch state
which was, through the Dutch Eést India Company, seeking to Qevelo? its

" trade there despite the claims of the Portuguese to control the higl-'l
seas there.l‘ In simple terms, the principle was based on the idea of_
the sea being open to all.5 Though it has become a cardinal tenet of

< .
international law and the international shipping regime, this claim to
freedom of the seas was employed primarily as the basis for a.n
ascendant power's claim to. trade.

The Dutch claim and its maritime predominance were in turn
challenged by another ascendant power, England, while the principle was
criticised in the writings of Selden.6 He was quite candid about hi‘s
work being connected with English policy, which was then shifting to
a more mercantilist line just as it had supported the free seas in the’
open Elizabethan pol:’Lcy.7

Throughout this period, then, mare liberum was a contentious
principle‘whose fortunes varied with the _shifts in mercantile power
and policy in the seven-teepth and eighteenth centuries.8 Later, with
its leadership firmly established, Britain extolled and upheld the
principle as it did free t:r:ade9 though the latter has not fared as well
as the former since then.

The principle of the freedom of the seas became entrenched in the
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international shipping regime as a condition within which the industry
ope‘rated. In terms of international agreements the nineteenth century
saw the first steps toward institutionalising the conduct of shipping.
Agreements on rules for neutral shipping during wartime and on the use
of infemational riverslo supplemeﬁted and reinf’orced mare liberumv.
In addition there was a ;rend to codify and develop \an international
private law, largely at the behest and the :"miti{ative .of shipping
int:erests.ll 4
Shipping was becoming more complex throughout this time, a develop-
. ’ o

ment whic;h, as was noted-in the previous chapte;', led to a reduced state
role in the industry. The shift to self regulation was not only seen
in the conference system but also in the systém of classif:;Lcation and
insurance which Lloyd's develcped.lz " However, 'vjust as guiding principles
had béen needed in the field of navigation so th‘e industry itself .
requiréd similar conditions. The;se were codified in national law but
were gradually harmonised towards the end of “ﬁ\\e century with the first
steps to international unification df mari'time law:

As national legislatures frequently laid down o

divergent legal rules on several aspects of shipping,

it became clear to the maritime nations that uniformity

of legislation was essential.l3

The trend was however more notable in continental Europe than in

Britain, partly bec;suse of the different legal traa_itions but more
generally because Britain as the 'maritime superpower'-of the time was
unwilling to be constrained by international principles, particu'larly
since its law was often followed by other states.M Within Europe there

was a general recognition of the need for unification of maritime laws

. 1 .
and some progress was made towards that end. 6 Belgium's attempts at
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international conferences on the issue were not successful, however.
The. 1885 Antwerp Conference was for the most part a failure due to the
intransigence of the British 'delegation'--an unofficial group sent
by the English bar in contrast to the official representatives sent by
the other participants: they clearly saw no advantages in unifying
A, . . : 17
laws when the British system prevailed in many parts of the world.
The United States convened the first truly intergovernmer(tal .

\
conference on shipping in 1889. The Conference was to discuss a range
of primarily technical maritime issues as well as to encourage inter-

X . . 18 c .
national cooperation in these areas. On the first issue, the Conference
‘was relatively successful but was unable to institutionalise these talks
: : . . g 19 . ) ;
into a form of international cooperation. This was a result of
divergences in national laws and the unwillingness of most/states present
: . 20 . i
to agree to an international agency. Many states held it to be
unnecessary since it would be consultative rather than legi ZLativtg.21
Some 'states, notably the Scandinavians, were in favour of an organiza-
. 22 ; - :
tion, ” but most rejected even the more limited proposal of an agency
o . Lo 23 ’

gathering information on shipping.

The idea of «a permanent shipping organization, then, was ruled out
by most states. Cooperation would be restricted to only the most

o

general and uncontroversial areas of maritime policy with these being
pursued with the most minimal of institutional support.  One of the few
tangible outcomes of the 1889 Conference had been an agreement on

- 24 . e
collisions at sea,” while there.had been gradual progress on codifying
I . - . ) , 25
broad commercial principles of maritime law such as general average' .

Discussions on this ‘had been under way since themiddle of the century
£ N
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“under the auspices of the International Law Association's Maritime
Law Committee.26 The Association was aiso prominent in fostering the
'"Comité Maritime Internatiomal' (CMI). .

Although it shared the International Law Association's goal of a
uniform international law, the Comité did so as a means to fostering
international trade rather than as ag end in itself_.27 It was forged
by lawyers, banker§ and.other groups intergsted in shipping and it was
because of its origins amongst those r;nning the industry that the Comité
was more successful than the Antwerp and Washington Conferences. It
coordinated the work of natiogél association528 and was m9nﬁgovernmental
in structure though it worked with the Belgian government to convene

. . . . 2
diplomatic conferences to ratify its work.'9

In expressing and codifying the interests of shipowners the Comité
constituted a strong pressure group in an area where the state followed
a policy of 'benign neglect'.30 It maintained the prevalence of carrier
over shipper interests and has continued to be identified with those
. 31 - X .. R
interests. Its work has focused on issues.such as collision, liability,
mortgages and freight law. Through a policy of preparing the bases of °
agreement amongst its national associations, the Comité was able to
present finalised conventions for national governments to ratify and:

. '
. . . 32
thereby maintained the self-regulatory character of the regime.

In addition there were a range of international organizations and
agreements created in the last decades of the nineteenth and the -
beginning of the twentieth century which were part of the general growth

of organizations in this period. These were often based on agreements

relating to a technical issue such as the Regulations on Collisions at
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Sea, International Coderf Signals, -and the International Hydrogiaphic
Bureau, or within the industry such as the International Shipping
Federation and the Sea Transport Committee of the International Chamber
of Commerce.33
The first world war marked a break in the development of such
commercial and functional organizations as well as the collapse of
those principles of international law designed to'regulate the conduct
of shipping during wartime.34 However, in contrast.to the\distinegra-
tion of thqse aspects of the shipping regime, the industry came‘under
international con;rol. JInitially this was enacted nationally as govern-—
ments requisitioned larger shares of the merchant marine for military
and supply purposes.35 As the war progregsed the Allies under British
leadership coordi&itéd their éhipping policies but initial attempts to

. . ; 36 .
formalise their cooperation were unsuccessful. With the entry of- the

Py

United States the Allies agreed to cooperate to make the best use of

tonnage under' their conﬁrol, establishing the Allied Maritime Trans-
portétion Council.37 ‘ :
Agcording to Salger, the Council could at the time, “claim to be
within the economic sphere.the most advanced experiment yet made in
international céﬁperation" though he goes on to not; that it was an
agency, "coordinating and not replacing the national departmentg which
directed the respective mercantile marines".38”«Certainly?it entailed
a major intervention into the shipping sectors as wei@ as' the economies
of the Allies in its allocation of tonnage and supplies. Moregver it

was continued into the postwar = period. The executive of the Council

recommended that the organization be changed into a General Economic
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Council but this was rejected by the United States, 39 The Council
was therefore confined to dealing with- the immediate postwar. shipping

problems such as the division of the German and Austrian fleets and was

" then disbanded.

The idea of a major éhipping organisation did not prevail into the

1920s, the wartime arrangéments haying been dictated wholly by the

neceséities of the confliét. As noted in Chapter One, broader hopes
regarding in‘temational organisations were quickly tempered by national
considerations. The League of Nations was limited ’from the start in
iﬁs ‘aimé of  fostering international stability a}ld peace. However, amongst
the various .committees and organisations ctmnec.t:ed to tI:Le League thére

were some which were concerned W‘ith shipping; reflecting a felt need

to revise the Pasic conditions of .the area.

The Transit Committee was concerned with overall transportation

questions; it was not a functionally specific shipping organisation and

3

. L Lo 40 e .
covered only certain aspects of shipping. Its principal interests
concerned technical issues such as the unification of tonnage measure-

4 . . - . .
ments. 1 However its Sub-Committee for Ports®and Maritimeé Navigation

a
-

did venture into more economic areas of shipéing policy, notably the -
question of flag disc;imination.

The issue had its origins in various discussions following the
Peace on freedom of transit.42 Although the initial view was that it
was inadvisable to setl’an international convention on port treatment,
the issue was taken up by the Sub-~Committee and a convention was presented
to the 1923 General Conference on Commerfe .and Tr:ansit:.['3 Under the
terms of the éonven_tion, "following the principle of reciproc;i.ty, évery

N v
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contracting state undertakes to grant to the vessels of every other
contracting state in its maritime ports equality of treatment with its

44
own vessels."

The Convention was quickly ratified by %humber of
states and passed into operation. As was noted earlier,broader qpestions
of discrimination were considered i the League's Economic Conferences
but to l:Ltt:le_avail.45 Moreover the League was alffa/ys limited by the
fact that a principal maritime power, the United S\t\ates, was not a member
of the organization. °

The 1920s also saw the establishment of the International Labbour
Orgénization's Joint Maritime Committee. Its work was prifnarily directed
to labour matters though there was apparently some concern that it was
impinging on other aspects of maritime tramsport such as ship design and
management.z'6 Shipping was aléo discussed in the Pan-AmericéncUnion
initially focusing on technical questions but shifting J':n the 1930s and
40s to discussions on shipping practices. The 1940 Vconference marked
a brpeak between North and South America in their approaches to the
industry, inasmuch as the Latin American states pressed the issue of cargo
reservation.47 ’ , .

Aside from these government-oriented bodies the interwar rs saw
the continued development of non—govermﬁental organizations and the
adoption of agreements fqmulated by those agencies. They were primafily
continuations of the trends emerging before the war though there was an
increasing awareness of challer:lges to the order that they had hitherto
m.;naged.

The principal new institution was the International Shipping

Conference established in 1921. The organization was not a conference
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in the specialised sense of the term but more of an international trade
association representing the interests ovf'shipowner:s.l“8 It was concerned
with issues of tfade, maritime law, flag discrimination and insurance.49
The Cpnference claimed not to be involved in the.control of setting of
rates or sailings even though it had been fofmed in response to the
crisis in postwar shippingso and assisted the operaq%on of minimal
freight schemes. It not only concerned itself with challénges to the
existing shipping regime and general steps to ease the op;rétion of that

regime but also engaged partly in the self-regulation typical or other .

bodies in the regime.Sl
¥

The development of this orgariZation along with the continued
activities of the Comité Maritime International and the International
Law Association demonstrated the continuing willingness of the industry

. 52 N . .
to regulate itself”"; conferences continued to grow more international
in this period. International organizations were active in furthering

. 53 : -
general enabling measures™~ but aside from one agreement sought by the
major maritime states they were unable to venture into the economic side

o 54
of shipping.

Moreover there was very little coherence to international shipping
institutions. Tasks and functions were carried .out by a range of agencies
and organizations, with no overall coordination. The issue did not
receive more attention in the principal international body of the period
largely because of the continued opposition of the main shipping powers.
Mance, writing in 1945, notes that an international agency concerned with

shipping would have been likely to, "introduce political distractions

into a sphere which is essentially technical"55 and the vested interests

)
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of the principal maritime powers would have underscored such perceptions.
The period saw challenges to international shi.pping but these were
primarily at the national level, a result of the economic crisis; they
did not increase the felt need for an in;:emétional shipi)ing organiza-
tion in the intefwér period though they did so in hindsight after the
war.

As during the first world waf, the allied states, or rather the
United States and Great Britain, developed. a form of international
cooperation after 1941. The Consultative Shipping Advisory Board was
to coordinate shipping supply and demand but as the war continued a more
“ambitious form of cooperation was designed, one which would last into
peacetime. The United Maritime Authority )was established along lines
similar to those of the Allied Maritime Transport Committee, but it was
fully intended for use after the war. At its height it was résPonsible
for controlling 90% of Allied tonnage,56 though it left decisions on .
r;te-—setting to nationgl authorities.57

The UMA continued its work of tonnage and supplies allocatio-n
into 1946 when it was replaced by two organizations: the Shipping
Coordinating and Review Committee, which took on the practical tasks of -
the old organization; and the United Maritime Consultativé Committee,
which was to serve as a forum for exchanging information and discussing
postwar shipping policy. The organizations were intended as short term
successors to the UMA with the UMCC effectively acting as an interim
body between the wartime organizations and wh‘atever peacetime inter-
national orga\h:’LZations might be held to be necessz«lry.58

At the same time the Allied powers under American leadership were
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developing the United Nations system to replace the League of Nations.

In a number of the less political iﬁstitutions there was considerable
continuity with the old agencies. In the tramsportation field the
League had, prior%to the war, granted autonomy to the Organization for
Communications aﬁci Transit, its work being continued by the League
Secretariat during the war.59 - In 1946 the Unitéd Nations decided to
continue its work in the. Temporary ‘Transport and Communications Committee

which would advise on any machinery which might be needed in those

areas.

IMCO: False Start in International Regulation

It was between thesé two organizations, the UMCC and the TTCC, that
the idea fgr an international shipping oxganiz ation‘ was . developed.
However the broader causes must be located elsewhere, in the desire of
certain mam harmonise shipping activities and especially
to avoid the lapse into protectionism of the interwar pe}:\iod, a concern
which was evident in other fields of the international economy, as will
l_ae seen. An international organization with these goals would underpin
their efforts to reestablish the éld intematibnai shipping regime
weakengd during the depression. The general trend towards international
codification and legitimation in the postwar period was also an influence.'
The way in which these desires and policy choices interacted with others
can be seen in the negotiations leading to and including the International
Marine Conference in 1947.

The first step was taken by the TTCC in a report to the UN Economic

. 1
and Social Council (ECOSOC)6 recommending that a technical agency be
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established to integrate the activities hitherto dispersed amongst a
range of organizations. The ECOSOC sought the advice of the UMCC. It
took a broader view of a possible organization pértly because of its
own originé in shipping coordinat:i:on, contrasted with the more limited
role of the TTCC's precursor, but also because of the British and

American determination that such an organization be created.

. . A 62
The UMCC drew up a convention as the basis for further negotiations.

" The convention reflected the UMCC's broadgr conception of the organiza-
tion going beyond technical responsibilities and engaging it in facilita~
ting, '"the removal of all unnecessary restrictions by govermments
affecting shipping engaged in international trade".63 It also proposed
a structure which would give the larger shipowning and shipping powers
a larger influence on the executive body of the organization thus keeping
the organiza-tion‘ within the control of the principal mgghtime states.64

In the replies of governments to the initial dvﬁf the Convention
and throughout the negotiations on the Convention itself the range of
opinions emerged on the necessity and functions of an 'IMCO' as the
proposed body was called. Most governments did not reject the concept
out of hand, though the Scandinavién states queried whether such an
organization was necéssary, only reluctantly accepting the principle of
even a tei:hnical agency. They V;rei:e completely opposed to giving the

X organiza_tion any authority in the commercial aspects of shii)ping, even

of comb;ting government restrictions.66 They felt that any such con-

siderations should be taken up in ﬁhe International Trade 'Organization

c e . 67
whose Charter was ‘also under negotiation at the time.

On the other hand there were some developing states at the Conference
’ *

65
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seeking a powerful in£§¥hationa1 organization with a role in the
commercial and economic ;spects of shipping.68 They rejected the idea
that the ITO would be able to discuss such issues in full, particularly
when it emerged that the ITO would not have any competence inlthose
fields. The Indian delegate summed up the developing countries'
position:
If the United Nations were to concern itself with
economic development, shipping should be the fitst
subject for examination.68
That is not to say that Iﬁdia and other developing states were for
the"Convention in its initial form. On the one hand they sought provi-
sions concerning shipping practices, especially those of the conferences,
but, on the othgr hand, they waqted the provision on government barriers
to competition weakened. Argentina, for example, felt that the Convention
should recognise the need for government intervention in a number of
éases.?o
The<other developed countries were keener to maintain a clear
reference to the removal of governmental restrictions.7l They did not
wish to condemn government intérvention as such bﬁt wanted the orienta-
tion of the Convention and the Organization to be in line with their
conception of the conduct of international shipping; they were not, as
the conference's secretariat noted, "inspired by a protectisnist zeal"
in calling for the IMCO.72 Nonetheless, there had been a definite
shift in most maritime states' policies in the mere call for an inter-
national shipping organization.
Why had this change takeﬁ plac;? Certainly it was not ouﬁ §£ any

consensus between governments and shipping interests. The representative
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of the International Chamber of Commerce in addressing the Conference
noted how shipping had been able to cope without such an organization
. 73 . . ; L.
in the past. National industries took the same position as the
Scandinavian governments. American carriers were against the
organisation because of, "an instinctive opposition to international
governing bodies impinging on the rights and areas of.private enter-
coulb . 3 '
prise'l These forces were apparently outweighed by most governments
favourable attitude to the harmonisation of shipping activities along
open policies and institutionalising them in an international organiza-
.75 ) . ’
tion. However it was not so simple.
The governménts of most states were wary of the ITO having a role

in international shipping. The ITO, as will be seen, had become the

most ambitious of the postwar international economic institutions and

was committed mot only to free trade but also to thg principle of
governmental intervention in the economy.76 Moreover the one state one )
vote system within the ITO entailed the possibility of the maritime
states becoming outnumbered within the organization and potentially
— .

subject to_interventioﬂist shipping policies.77 It was in the maritime
states' interests to pugh for the IMCO, an organization in which they
would ‘have a greater influence.78 By including a provision in the
Charter which would exclude the ITO from dealing with transport issues
where other competent bodies existed, the maritime states may have hoped
to keep the principles of international shipping int:act:.79

In view of the persisting differences on the structure and aims

of the IMCO, the conference broke into working 'groups which were to

. . . . . 80
examine the scope of the organization and the details of the Convention.
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However, aside from clarifying certain aspects of the.IMCO's work,

suclt as excluding shipbuilding from its purview, the differences
between the states remained.SI There was, however, a.consensus between
the developing and most developed states on the need for an organization
and the Charter was approved over the opposition of the Scandinavian
states.82 N

According to the final version, the organization would deal with
the economic aspects of shippihg. The sect;'Lon on government res@ctions
included a statement which ac-cepted the possibility of states aséistir;g
their industry as loﬁg as the aid was not discriminatory.83 .On shipping
practices the organization was allowed to investigate th'ose complaints
of members which the normal processes of international shipping had been
unable to resolve;SA Though these provisions gave the organization
formally wide powers of investigation, the structure of the main
decision-making body, the Council, was weighted to favo»ur the interests
and policies of the major maritime states, thereby working against the
effective use of those powers.

Moreover, by attempting to balance a range of interests, the
Convention effectively alienated many of those interests. Though many
of those present at the negotiations signed the Convention, only>a few
ratified it immediately.85 The co]:lapse of the ITO did not help speed
the organization's ratification, depriving it of a precedent for dealing
with restrictive practices.86 To come into force, the IMCO-required
21 states to ratify it but only a trickle of states did so.

Finally, in 1958, the Convention had been ratified by 21 states.

The growth of membership with decolonisation provided some new support
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for the organisation while there was also a 'demonstration effect'

amongst the maritime states since none wished to be outside of a body
X 8 P

to Vhlch the others belonged. 7 Moreover, a number of those initially

opposed to or hesitant about the organization, attached reservations

to their ratifications. These repeated their original objections to the

organization’ and effectively prevented the organization from engaging
in anything but the least controversial of policies.

0f the developing states, Cambodia, Cuba, Ecuador, India, Mexico,
Morocco and Spain all reserved their position regarding Article 1(b)88
concerning governmental interference; they declared that their national
shipping policies were designed to-promote their national fleet and
therefore in line with the article. On the other hand some.developed
states either withheld their commitment to provisions on restrictive
business practices, such as the United States, or declared that they
regarded IMCO as a technical and mot a commercial organizatio;'l.89 Some
states, namely Finland, Greece and ﬁorway'even included the proviso
that any IMCO 'task expansion', that is, any involvement in economicf
issues would ﬁrompt them to reexamine their position within the organiza-
tion under the terms of Article 59.90

The initial agenda for IMCO reflected a lowest common denominator
of issues which the agency could examine. It dealt only with technica}
questions and since then has maintained an agenda of '"largely non-
controversial issues' such as safety and marine pollution.91 These
issues may become the subject of fierce debate but at least they are
accepted as issues within thé domain of the organmization. IMCO has been
responsible for a number of conventions in these fields though some

developing states have felt them too costlymand burdensome.92 In any
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case it remains a comsultative rather than a regulatory agency, which
its members are unwilling to grant any real authority or autonomy.
Those agreements it has been responsible for have been made, 'only when
faced with the most dire need...or when internationally adhered to
standards were to everyone's longrun economic advantage".93 It has not
A R . 94 - R
become an overly politicised organizationm, and has remained an
effective international agency within its narrow sphere. As one writer
pointed out, states seeking an international body concerned with the
. I . 95
economic aspects of shipping would have to look elsewhere.
There were a number of postwar institutional innovations in
shipping at the regional level. The OEEC, later OECD, created in 1961,
established a maritime committee to foster the organization's goals of
. N . . c s . 6 . .
trade liberalisation in the shipping fleld.9 The Committee examined

the problems of both ship-building and shipping, as well as surveying

the 1950 OEEC Convention on the Liberalisation of Invisible Trade, and

r .

tackling the building subsidies in the 19603.97 Within the OECD the
European and Japanese members formed a Consultative Shipping Group,98

an ad hoc ministerial committee established to discuss and coordinate
=3 .
’ policies regarding American shipping policy in the 1960s (the U.S. had

reserved its position regarding the OECD's shipping activities when it

joined the organization in 1960.99 The CMEA developed similar bodies,

for: consultations in- the 1950s and 60§polhe EEC, however, excluded the

issue from its initial discussions, due to the opposition from the

DutCh,lol N N

5

There were also developments in Latin American shipping organiza-

tions in this period. The shift in their policies has already been
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noted but they were codified in the LAFTA during the 1950s and 605.102

A gréup of experts on maritime and river transport was formed within
that organization and it was résponsible for the agreement on water
transportation for intra-Latin American trade, reflecting their national
policies as the OECD did for the developed mari;ime states.103

Among private organizations the principal developments were again
largely regional and focused on Europe. Both the Council of European
Shipowners and the Council of European Natioﬁal Shipowner Associates
‘bere organizations of European and Japanese shipowning interests formed
to respond to initially American and then Third Worid challgnges to
their shipping‘practices.lo4 They worked with the Consultati&g Shipping
Group and the European Shippers Council--a body of shippers encouragéd
by national governments as a 'counterweight' to the power and organiza-
tion of the carriers.lo5 These organizations marked a'departure
inasmuch as they were prepared to work with national authorities if only
to try to counter the actions of other governments in the postwar period.
A similar carrier organization was formed by Latin American shipowners
and was notable in its oppoéitiqn to the broad lines of their own
governmengs' pglicies.106“ Other organizations such as the CMI and the
International Chamber of Shipping, as the ISC was now called, continued
their work and maintained large elements of the international shipping

regime outside of the control of national authorities.

International Organization in the Postwar International
Economy: From U.S. Hegemony to Third World Challenge

The origins of UNCTAD date from the 1940s and America's efforts
to internationalise trade issues. As the hegemonic power of the war

[
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it saw its leadership in economic as well as political terms; it saw
itself as, '"capable of taking the initiative in promoting a world wide

107 .
movement toward the relaxation of trade barriers'. It identified,

108 .

.7 economi.c nationalism with political extremism and international tension,

. arid used its leadership to commit the other powers to its policy.109

In negotiatiéns with Britain, the idea of an international trade

organiz ation to complement the other international economic institutions

emerged.llo Although the United States had been able to dominate

negotiations regarding the other organizations, it was unable to with
N =
the ITO.ll:L From the start the concept of the ITO was broadened to
. - : . o . 112
include questions of employment and state intervention in the economy.

The organization was therefore marked by a tension between the

desire to codify liberal principles in the international economy and. to
! . satisfy “the interests of other states and take account of the "complexi-
; ties' of international trade. As one author noted, the U.S. and to a

‘ lesser extent, Britain, sought to go beyond the general principles' of
interwar economic conferences and deal with those complexities.’ll3 As
noted this was partly a concession to the British but it was also due to

American business pressures to control restrictive practices. This

latter pressure was to turn against the U.S. An attempt to include in

the ITO Charter provisions protecting foreign investments was transformed
14

Bl

. s . . 1
in the negotiations to protect the interests of capital importers.

The developing countries led by Australia, sought a strengthening of

- 115 .
the provisions on employment and development. They wanted commitments
to special treatment because of their economic position but, though the
final version of the Charter went some way to meeting these demands,

notably regarding commodity agreements and tariff concessions, they
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regarded the provisions as insufficient.lle As in the case of the IMCO,
the Charter tried to accommodate all inté;ests, buf Eailed to meet
any éatisfactorily.

' A number of states conditianed their acceptance of the ITO on
American support, which was in any case crucial igiven its pqsition in
the postwar international economy.ll7 .Pressures inside the U.S. however

worked against its participation. To many the Charter was not committed

. 1 )
enough to free trade, containing too many 'escape clauses; 18 and made
; . s 4119
too many concessions to ''the paraphernalia of state planning and trading'.
Moreover, despite its arguments and in contrast to the other postwar
. . . , 120
organizations, the United States would only have one vote.
By the late 1940s the American emphasis on international organiza-
tion was not as strong as in the immedlate postwar period, especially
. . 121 L
as the Cold War focused most of its attention on Europe.l 1 The idea
of an ITO lacked urgency while the ITO as it developed was not the
organization the Americans were intending; in 1950 the President decided
' e ; s 122
not to send the Charter for ratification to a Congress unlikely to do so.

. Its absence, however, left a large ‘imbalance in international economic

institutions, one which favoured developed country interests and concerns
DA
A

over others. »

The American attempt to codify its values in an international trade
agency was dashed by the broader participétion of other states anxious
to maintain their national economic capabilities; while they accepted
American leadership in international financial regulation; they sought
to retain their autonomy in other areas of their economy. Even though

the U.S. never ratified the Charter, however, it was able to obtain many

of its goals through the General Agreement on Tariffs and Trade.
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‘The GATT was established as én interim arrangement for the/ITOkin
1947 and generally dealt with the expliéitly commercial ;unctiops>of
tﬁe Charter. It was seen as a temporary age;by but, with the collapse
of the IT0O, became enpmeshed in the inte%national pogtwar economic
order.l2 Aside from its limited functions, the agency's ambiguous
character meant that it could .be approved in the U.S. by Executive Order
without being cgnstfained by Congresslz4 which had blocked the progress
of the Bretton Woods organizations.l25 Though it may have met the needs
of the U.S. and the other developed states, it scgrcely substituted for
the ITO, flawed as it was.le26 * .

The overall orientation of the United Nations at-this time centred
on the Cdlé War while membership was effectively frozen.127 Issues

concerning the developing countries were onl} gradually placed on the

agenda, particularly as membership began to grow from the mid-1950s on.

_ Development was scarcely dealt with for most of that decade, either in

the U.Ni? its associated agencies, or‘in the GATT. An attempt to revive
the ITO in 1954 through the Organizatioq for Trade Cooperation was
dashedhby U.s. uniﬁperést.lzg

Given the lack ;f attention paid to their concerns it was ﬁot
surprising that ;o few developing countries adhered to the GATT; of
the 17 Latin American states which signed the ITO charter only 3 were
party to the-GATIT at its inception.l29 }té)wholé strucﬁure was sééﬂ
as geared to the developed states' inferests; the principle of reciprocity,
central to the GATT, required a éompetitiveness which few developing
countries could achieve, while agriculture was subject to exceptioms

which protected the developed states' rural economies. A revision of
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the Agreement in 1954 was used by the developing states to voice their

dissatisfaction but to little avail. It was not until the Haberler

Report of 1958 that their concerns were addressed.130

There was then a cerjin disillusiopment with the treatment which

their economic problems received in international institutions as well

as 'with the U.N. system geherally.l3l Howeve;:, a shift in national

and internmational perspectives on development was taking place by the
end of the decade. Security ;no lofiger dominated the U.N. agenda while

questions of, decolonisation and national self-determination grew with
.ot . ive ° H

the developing states' UN, n{embership.lsz Those states were themselves

becoming more organised around the issues of nonalignment, anticolonial-

; ) 133
ism and, to a lesser extent;, economlc development. The latter became

, of increasing concern as their national economies encountered more
Al

‘ -
problems in development.

W

Whatever the reasons for this failure to develop--and their inter-

‘ “pretations of it varied as much as did their national policies—-they-

increasingly attributed it to the workings of the international économy}

accordingly their development gequlred international as well as internal

reforms: ) ' \

The international arena was no longer seen as a

residual category for the LDCs, an arena for 'symbolic

or ceremonial exercises.... A foreign policy of develop~
ment manipulating the international system for’ domestic
economic goals, bec%lthe central feature of Third World
policies in the 1960's. 134 ‘ )

“The combination of domestic economic problems, altered perspectives of

the international economy.and increasing numerical strength and solidarity
of the developing countries reinforced the arguments for an international

‘organization concerned with development. Such a body would also perhaps
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contribute to a restructuring of the international economy.

The 1950s saw various proposals to rekindle the ITO. 'Aside _from
th;a OTC scheme, the Socialist countries soﬁght an organization to deal
with East-West t:.racle.135 ;I‘heir resolutions within the Genmeral Assembly
were defeated by those favouring tﬁe existing trade sy;stem.l36 As the
balance inlthe General Assembly ﬂchanged the developing countries’
concemps were addressed,137 as was also seen in the publication ‘(?f the

Haﬁerler report and the designation of the 1960s as a 'Development

Decade'.

UNCTAD and the Creation.of the Shipping Committee

In the 1960s the developing coﬁntries took the initiative with a

. series of resolutions proposing an intermational conference on trade

and development. In this they were supported by the socialist and

groups and frequently put f:orﬁ A 2 posing resolutions.l38 It was only

at the 1962 Cairo Conferenc ing states that they were able

139

to consolidate their solida?rf e idea of a conference. . After

/

attempts to wqtef down the proposalifor a coﬁferenc_e had failed, Western

resistance gave way and the General Assembly adopted a unanimous resolu-
w i
tion which convened. a Preparatory Committee to set the agenda for the
s - Ce i ’

Conference on Tradeignd D‘eve.lopment”appointin‘g" Raul Prebisch as its

secretary—general.

. I .
What is unclear abouts the events leading up to the UNCTAD is why

N - 5
the west was so unpreparéd to resist the idea after opposing such an

.

TN .
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organization for so long.  Of course it was not complete in rejecting

the concept; the Scandinavian states were quite brepared to support
140 R Ly .

a conference. However the decisive factor was America's shift to

Y41 46 tied in with U.S. policy in the early

support the Conference.
sixties which sought to retain developing country support; the Americans
felt that simple negativism would be counterproductiVE,142 implying that
it would align the developing states with the socialist states, even
though it was clear that the developing states were more concerned with
pursuing their own interests over those of the socialist states.143

Thgoughout 1963 and the start of 1964 the UNCTAD preparatory
committee met to draw up a provisional agendé for the Conference. It
examined a range of issues including trade expansion, manufactures,
comﬁodipies, invisibles as well as the institutional measures for the
Confep{a;ce.l44

The Commiteee on institutional questions was ﬁnsurprisingly divided
on whether existing qrganiZations were sufficient and did not make any
recommendations to the Conferemnce. Nonetheless the principle of the
Conference was accepted and proved to be an irreversible step towards
the creation of a ﬁermanent organization. At that stage,,héwever, theré
was no consensus on the f;rm of such an organization even among those
who favoured it. The socialist states maintained their call for ah iTo
but turned out to be largely peripheral in what became a debate between
the west and the south.145 The ‘developed countries, having met in the
OECD before. the conference, were concerned above all to retain the
exiséing organizations and to prevent the revival of the ITO.146 The

developing countries favoured a variety of solutions resolving their

position in the course of the overall depate.
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Within the conference itself»states were divided regionally:
Group A consisting of the Latin American states, Group B of the western
industrialised states, Group C of ‘the Afro—A‘sian states and Group 11 the
socialist states. "As negotiations in the institutional committee
proceeded, it;'_became clear that the developing countries’ fi’opes of a new
specialised agency would not be accepted by the Group B states. They

-

would therefore have to compromise, as the Latin American resolution
. 147
recognised.

To resolve their internal differences they convened in what had
become initially known as the 'Group of 75' after presenting a joint
resolution from the Cairo Conference, They eventually agreed on a
proposal which called for a regular conference to be serviced by a perma-
nent board and secretariat. The conference was to be an organ of the

General Assembly rather than of the ECOSOC, which, along with tl'gpe UN

secretariat, wére too:identified with the west for many developing
148 '

states. It would thus be an agency which was autonomous of other

P

sections ;:f the UN. It would be identified with the interests of the
developing countrieé, which were rapidly becoming the majority grouping
in the General Assembly. The propoéed conference would also deal with
\}arious aspects of the development process rather than simply that of
trade.l[‘9 )

The Group B countries rejected this proposal and sought to keep
any institution within the ECOSOC structures and restrict it in its
activities to those of trade and commodities. The developing states in
the Group of 75 then put their resolutien to the vote and with the”
support of the soci,alististates, passed it despite the opposition of

- &

Y
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150
the western governments. In doing so they demonstrated their

numérical power and cleared the way for another compromise. Under the
mediation of Prebisch thgy laid the basis for the continuing -
machinery which was- eventually adopted in the UN General Assembly
resolution 1995.

The agreement, while not creating a ﬁew ITO, did establish the new
organizafion's autonomy and range of concerns. Moreover the likely
orientation of‘the new agency was confirmed by the abpointment of
Prebisch as its first Secretary General as well as by the adoption of
his report to the first Conference.

Settling the institutibnal_question was .the principal acﬁievément
of the first conference. However the conference also dealt with the
principal probléms of development. Aside from the institutional committee
three other cbmmittées wefe established to examine the role in development
of commodities, manufactures and invisible trade. Shipping was to be
dealt with in the last of those, along with invisible, financial and other
problems. . s

On commoéities the deveioping’éountries sought support for producer-
consumer égréemeﬁts to guarantee.and increase earnings from their frincipal
exports, as well as to éoordinate marketing and production. They also
wanted the reﬁoval of obstacles and discrimination against their agricul-
tural exports. By contrast, in manufactures they sought special treatment
for their exports though the Group B states were opposed to any preference
schemes. On invisibles the developing states reaffirmed the goal of 1%
of Gross National Pfoduct being used for aid, as well as calling for

assistance in servicing their debts.lSl As will be seen, the question
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of shipping was also considered within this committee.

In most fields the debates cénsisteé of repetitions of each side's
position, only starting the slow process of incremental change which
has characterised»many UNCTAD negotiations. Shipping has been no
exception but it was the focus of a confrontation between developing
and developed countries.

~‘I‘he Preparatory Committee deal; with shipping as part of the
invisibles commitment of developing states. Aside from agreeing to more |

:

study and documentation for the Conference, the committee did touch om
the freight rates issue. The division between developed and developing
A 152 The debate was continued within the Invisibles
Cémmittee of the Conference though it became clear that it required a
separate forum for discussions. A working group on shipping was estab-
lished within the committee.l”3

The decision to establish a working group was accepted by most
states present regardless of group, though their differences reemerged
over the terms of reference. India, speaking for the developing countries,
saw its task as to examine how current methods of setting rates dis-
criminated against developing states and to identifyithe conferenée

154

system's restrictive practices. Norway saw it establishing how inter-

national shipping could contribute to the expansion of trade "taking

into account the special characteristics of ocean transport [and] the

155

internationals character of shipping". Britain felt that the Indian

o,
proposals, "tended to overemphasise the developing countries" while

Japan was also wary of t:hem.156 After negotiations the terms were agreed

upon and the working group was established with nearly 70 states seeking
1

0 join it, indicating how important both sides held the issue to be.
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The devéloping countries attributed mény of their problems in
shipping to their lack of influence in an.industry on which they were
so dependent for the carriage of thelr exports and imports.157 They
felt that shipping was being run without regard to their needs. Low
sﬁip owr;ership in the third world and the restrictive practi.ces of
shipping conferences were the reason for their lack of '.\'.nfluem:e.]'58

Their basic substantive Z\g‘lilaint, however, concerned the }ievel
and setting of freight raﬂ:es.:Ls These not only affected their““balance
of payments but were also based on unfair structures which favoured the
export of manufactures from the developed countries and hindered those
from the developing world. Moreover théy claimed that rates were
decided arbitrarily and without consultation, and that, because of their
weakness in the sector, they were obliged to accept them. They denied-
that the rates were set by competition since the conference system
effectively constituted an oligopoly.

The conference éystem was, then, their other main complain‘t. The
use of dual rates and deferred rebates worked against competitive'rate
setting and the conferences were accordingly éble to charge what the
market would bear. The secrecy surrounding the system was also attacked
as unnecess-ary. The developing states mostly accepted the need for the
conferences to maintain regular sailings and stable rates but diaimed
that its worth was hampered by the practices‘ mentioned above.l60

Their principal proposal to alleviate their position was the
development of their own fleets. They argued tha.t,. given their high
share of trade, much of it should be carried by theif national shipping.

>
This would also alleviate their balance .of payments problem, bolster.

their independence and emlarge and diversify their economies. In order
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to develop their fleets they called for financial assistance through ///—‘\\\gk
international loans. 1In ad&ition they called for more consultations
with the conferences in the setting of rates as well as access to
conferences as equal members.

Their principal‘solution was seen in the use of preferences.16l
‘These were needed to encourage the development of their fleets and to
offer them a share in their own trade. The developed fleets were only
in control of these trades because of their established position.

Thus they called for certain ngn-reciprocal measures as would be the
case in any infant industry. They also stressed that their actions
would not interfere with the freedom of navigation, thereb& implicitly
breaking the link betweeq free seas and free trade. In this as in their
other demands they were supported by the socialist states.

These solutions were not welcomed, however, by the Group B .states.
They were largely on the defensive at UNCTAD in seeking to maintain the
prevailing international economic order, and this was particularly true.
in shipping. They could not accept the premises on which the developing
states based their demands. For them shipping was an intermational
industr;zwhich served all countries' interests by being kept as open
and efficient as possible.162

On the costs of shipping, the Group B states drew attention to the
overall cost of transportaﬁion, notiné how small a part shipping
constituted, and how low a“factor in total costs it was.l63 The sector
should not therefore be singled out for attention. The be§t way of
keeping rates down, they argued, was through competition and the
efficient use of shipﬁing. Discrimination on the oﬁher hand could only

. . - . 164
lead to increased costs and inefficiencies.
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They also argued thaé the conference system was necessary and
effective and that internal and external, competition were possible.

They agreed on the need for consultations but held that they be between
the commercial interests on both sides; éovernment intervention in rate
setting was cerﬁéinly not necessary.

The Group B states also suppo?ted the development of new fleets but
argued that they be efficient. They questioned how far governments
should‘devote their scarce resources to shipping development ;athe; than
elsewhere in the economy, and they disagreed with the developingzggates
on the likely foreign egchange savings to be made, noting how much of a

burden an imported ship would be.165 Overall their position reflected

their desire to minimise the role of government in intermational shipé;ng
and prevent discrimination.

Not surprisingly the délegationglr draft recommendations reflected
the differences noted above. The developing states' draft, aside from
raising substantive issues, brought up the question of international
shipping-iﬁstitutions?66It commented on the absence of a suitable agency
to deal with the issues raised and called for an intergovernmental
-committee for shiﬁping practices and freight rates to be established
by the UN.167 The UNCTAD would form the first committee which would
then decide on its rules and .terms of reference. The agency envisioned
resembled the original IMCO in being a consultative and advisory
organization and cauld.have been a separate organization. The Group B
recommendation made no mention of such a committee and it was clear
from the debate that they were not willing to discuss institutional

. 168
questions. .
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Despite thesé seemingly irreconeilable positions the working group
eventually arrived at the so-called Common Measure of Understanding169
which noted the basic issues on which all were in agreement; a limited
range of principles and vaguely phrased recommendations open to wide
interpretation. Indeed both.groups in accepting the common measure
explicitly stated that they held by their original resolutions.l70
The Conference approved the common measure of understanding as wéll

as a recommendation on institutional questions. ‘It stated that,

"appropriate intergovernmental procedures, including any committee that

might be deemed necessary, be established under the Uﬁﬂsystem ér as part )
of the institutional system that might be set up under the UNCTAD, to
promote understanding and cooperation in the field of shipping and to
study and report on the economic aspects of shipping that might be
referred to i€%7lA number of states, however, appended reservations to
,tbe resolution aiying to keep it within their limited interpretation of
 the common measure, while seven maritime states voted against a Special
Principle of the Final Act which calledéfor measures to assist the
. developing states build up their fleets.172
Yollowing the Gene;al Assembly resolution establishing the UNCTAD,
a Sessional Committee wés eétablisﬂed to formulate the terms of
reference for the various committees of the new organization while the
Board debated whether there should be a separate shipping committee.
Even though no decision had been made on-the latter, the devel?ping
states were able. to have the égtms of reference of such a committee

discussed in the Seéssional Committee, thereby keeping the issue of a

separate committee high on the égenda.l73 The terms of reference for
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the committee came closest to thosg proposed by the developing states .
‘and dealt with the-range of e59nomic igéues they had discussed at
UNCTAD I. By the time the Tradg and Development Board considered the
issue, then, the basis and consensus for a shipping committeé were
well founded. After some last attémpts by some Scandinavian states to
limit it to an expert committee responsible to the4Invisib1es Committee,”4
the Board agreed to a shipping committee.

The creatidg of a shipping committee was probably inevitable from

the beginning of UNCTAD despite the efforts of the developed states.l75

» They had no fegl response>zawﬂhe éEEHﬁ'of ?S's arguments and only defended.
their interests. Once the issue was given special treatment within the
working group it b;came clear how m;ch Emportance the developing states
attached to }t.' As Singh has noted,‘the working party prepared the
ground for/{he shipping committee.176 The developed states' opposition
only strengthened the solidarity of the Group of 75 in seeking a separate

'

forum for shipping and development issues.

The international cedification of the shipping regime has accumu-—
lated over the years from a set of basic customs and principles to the
present set of international organizations. Such agencies ‘only emerged
toward the end of the nmineteenth century and played a largely marginal
roie, setting the basic copditions’of the regime and providing minimal
but necessary services; the principle of self regulation prevailed.

This mirrored broader principles in the international ecénomy with trade
agreements constituting a means to encourage rather than control the

development of economies.

L]
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The postwar period saw renewed efforts in both fields. to develop
international institutions designed to underpin the principles on which
those economies were based rather than to regulate them. Only later
with the emergence of the developing countries as a.political force were
institutions developed which looked at the economy with a view to
altering it.

The creation of the UNCTAD Shipping Committee, while it did not
establish a formally autonomous international organization in the
economic aspects of that regime, provided a forum where issues could
be tackled as if it were such an agency. Moreover it functioned within
an organization which was not necessagily oriented to the prevailing

. .
norms and principles of the international economy. Cordovez's comment
on UNCTAD certainly held true for its activities in shipping:
[UNCTAD] exploded the myth that all countries are
economically equal and thus established the
principle that a code of rules of international
trade should reflect the existence of basic differ-
ences of economic and social organization, economic
development and bargaining power.l 7 N

The premises on which UNCTAD was built made it clear that the
organization would tackle issues like shipping in a fundamentally o
different way from that of previous organiZations.. The aim of Prebisch
and others within UNCTAD was to" create an organization with quite

; . L . 178
different perspectives on the international economy, through the
use of the secretariat, group system and other aspects of the organiza-
. . . . 1
tion to foster third world solidarity and focus their concerns. »
The international organization therefore becomes a means of changing

the structures of the international economy instead of simply reflecting

. 180 . . .
them. Krasner ‘has noted how a combination of internal and international
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weakness along with the increasing autonomy of international organiza-

181

tions has.enabled Third World countries to use them in this way.
- - ’

This is borne out by the case of UNCTAD inasmuch as thé”decling of
American control over UN agenciles created the possibility for such an
organization. He also points to the alternative world view offered by
the ideas of Prebisch and others to the prevailing economic orthodoxies.l82

However as the last chapter indicafeﬂ, the 19505‘énd 60s were marked
by major challenges to the international shippihg regime. Thus the
question remains: how far did UNCTAD constitute a reflection of changes

\

- . “ G
in the international economy and/or how much was it an attempt to make'

those changes?
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Chapter, Four

- UNCTAD AND INTERNATIONAL SHIPPING

So far we have noted the genéral trends within the interna&ional
shipping regime and the way in.which they have ;nteractgd with broad.‘
economic and political changes as well as technological developments.
The industry‘has primarily been self-regulatory, leaving a minor role
for governments in that regiﬁe. The last chapter demonstrafeé how that
entailed an even more minimal role for interngtiopal agreements and

institutions. International law generally set basic conditions for

the operation of the industry, in the process of legitimating the pre-

vailing order, while organizations were largely avoided or restricted

to limited technical functioms.

In the postwar era this minimalism tied in with a similarly limited

role for international institutions in the international economy, though

now certain developed states sought tt codify their principles in a more

institutionalised form through agenciés like the IMF, GATT and, in the
shipping area, IMCO. It was not un;il the late 1950s that‘challenges
to the institutions of that hegemony were developed within the United
Nations by the developing states. Their principal achievement was the
UNCTAD, which dealt with a range of their concerns.

Shipping was amongst those concerns and the developing states were
determined that»the new organization would pursue it. They.sought an
organization which would serve as a forum for discussing their complaints

and demands- and possibly as a means to change the international shipping

-
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regime. Despite the opposition of the developed states, the Committee

on Shipping was established and with it UNCTAD's competence in' the regime.,

This chapter looks at the activities of 'the; developing countries
within the Committee and at the ex}alution of the Committee's role in the
regime. Rather than deal with the whole range of the Committee's concerns, -
the chapter focuses on the cluster of issﬁes which have lconstituted't:he
core demands of:the developing states: consultations between shipbwners
and shippers, conference practicés and’ the participation of third worlda
fleets in shipping. In addition the chapter examines the development of
the Committee's competence in internatiomal sh&pping legislation, insofar
as it affects these other issues.

The foc;xs of the chapter is the‘Intemational Code of Conduct for LN
v : . .

Liner Conferences. This agreement effectively stands as the oiltc_ome of
the Committee's considerations on conferences and Aevelopment neecis.

The Code, and the events and drgumentg that led to it, can bevseen as the
principal substantive result of the developing count'ri;_s" efforts within
the Committée. The question of dits impact on the international shipping
regim’eb and whether it marks an attempt to change thgt reéime or merely
codify and legitimise shofts in it will also be discués’ed‘.

In view of its focus on the Committee's activities from its forma;
tion to the formulation of the_Code, the nafure of the (_Jommittee's work
aqd the documentation avai]‘.able,:L the principal 'span of the chapt‘er is
the period 1965-74. Some consideration will also be given to the years

after 1974 in c;rder to assess the effect of the Code.
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G " . The Shipping Committee 1965-68

When the Shipping Commi ttee first met it .qui’c‘kly became clear how
far its tefms of reference were only an initiadl gompromise between the
particip_é;ting stqfes'. Both gides, i.e. the Gr up‘vii and the Group of 77,2
interpreted them in the way that best suited t&_i{: own cQncerns: the
developed countries took a minimalist view of the Committee and its work

while the developing countries took a far wider view of what' the Committee
3

could do. This was a crucial period for’ the Group.‘B countries since the
opening session of the Committee would determiné the bases for future
discussions in the Co_mmittee. T

The opening discussions on the programme of woﬂcv mirrored these
concerns. In proposing'work for the Committee, the developed states
were keen to reaffirm their viewi o}f,nthe inc‘lus‘try‘._and the role of the
Committee in it, particularly in view of' the internal disaéreements

between America on the onme hand and the European and Japanese states on

3 . . .
the other. They seized on the issue of consultation machinery as the

best means of employing the‘ Committee.

Inmem;tional ship;ping, they argued, was based on commercial
agreements whiéh .required mutual trust and communication between the
parties involved. Consultation machinery was the best way of maiﬁtaining‘\
contacts, of settling problems and of thereby imﬁroving the conduct of |
\the industry. Since the developing states' problems were largely
concerned with the lack of ;uch contacts, the Committee could v{sefully
examine the. possibilities’ for consultation ma@éry and the experiences
of existing models.4 A number of European states noted the CENSA/
European Shippers Group machinery which was developed in the early 1960s.

I8

- .

/
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The' %:rucial feature of this machinery was its involvement of only -the
¥ .

commercial parties involved and exclusion of governments as suchj one

representative pointed out that they could only be involved in their

capacity as shippers or shipowners, not as regulators of the consultation

5 )
process.

The developing states did not disagree on the appropriate?ess of

UNCTAD's studying consultation machinery but were -keen to clérify their

view of that process. One representative’acknowladged that it was

primarily a matter for shipowners and shippers but that, given the latter's

iy

poor organization in most developing states, the state wou]%eed to be -

involved.6 The Group of 77 amended the Secretariat's propos:

emphasising that governments be an integral pdrt of such mé?,’lﬁnexy;\it
was not si.mply that the séate wasy.nvolved in shipping and shipowning in
these countries but alsc that i£ played a key role in the et‘:’onomy.7

At that time only a few developing states had formal shipper organi-

sations let alome consultation processes. In some states, such as Ceylom
7

and Singapore, ths ‘government assisted frade associations and chambers

of colmmerce in talks with conferences.8 In India, one of the few states

to possess shippers' councils,g_t:he government was developing avconsulta—

tion mechanism under which it could hold talks with ship‘pers and ship- J

owners when the two sides failed to agree'. ‘That scheme was, however,

delayed by conference reluctance to agree to the use of government

arbitration. °

Aside from the obstructiveness of conferences the main problem

in establishing councils and consultation machinery was the diverse

: . R . oo 11
interests of shippers within these countries. Moreover, a number of
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states held that shippers were often closer to the ship‘ov;n_ers than to
the producers and consume).;s withir; a country and that, accordingiy, the
" national interest was not necessarily prctected.l2 Such factors
strengthened the developing states’ deteimination that the govemmer;t;
play a role beyond that ofyimitiating consultation proc'e‘dures.

Following the debate within UNCTAD a number of states enacted
policies to ‘de-velop shippers' councils and consultation machinery. In
Latin A;11érica, discussions in UNCTAD and ECLA during 1964 promptéd LAFTA
to develop its policy on these issues,13 while Indonesia al‘é‘/o initiated
its government-dominated policy as a result.of UNCTAD's deliJ::erationsA.14
These policies went far beyond what was suggested 1n the European
schemes, which,fo;med but aﬁpart of the UNCTAD s,tudy—.r o

Studies were a key part of UNCTAD's work, I;ut their significance

\went beyond the actual information they provided; they would shape the
future work of the Committee./ Thus while the developing states wanted
the Secretariat to examine the role for governments in consultati>ons,
the Group B states wanted it to concentrate on existing models, none of
which entailed a major governmental l:ole.l5 The importance of how UNCTAD
would approach the is‘sue was hiéhlighted for the Group of 77 since it
was one of the few bases for :;tudy and research that they ha_d.l6‘

Just how controversial the question of such studies could be was
seen in the clash over freight-rate studies at the first session of the
‘Committee. Though their views of the study differed, both groups
agregd on the desi.rability of studies on consultation machinery. Rate
studies were a far more delicate issue. As noted in Chapters 2 and 3,’

freight rates were a source of discontent for shippers in developed
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and developing countries; not only were they artibrarily set but they
were made without any d;i.scussions.l

The Group of 77 saw this as a key topic for UNCTAD to invest‘igateJ;/
if the agency was to-.collect inflormation on shipping, ‘then an inquiry-into
how rates were set was a priority. The developed states disagreed,
arguing that the issue was too complex for the studies p\x:oposed.l8 On
thefrelated issue q,f etudies on confer_ence practices they argued that.
these should be left to the -consultation machinery; indeed some states
felt that UNCTAD should not be involved at all in such issues once
machinery was set up.lg They felt that the’ Secfetariat should .confine
itself to collecting existing information and making it more widely
aveilable rather than emberking on complex and controversial nev} studies.
In other words, they saw the Secretariat im an essentially administrative
role, as opposed to the more activist agency which the developi.ngA countries
envisaged.20

Why did they object to the idea of Tate studies'? Partly_it nas a
repetltlon of the dlspute between ‘the European maritime states and the:
United 'St:ates.21 Now, as then, they felt the studles would pry into

confldentlal aspects of the industry, providing information which could

. 22
be commercially useful, and entalllng unwarranted government 1nterference.

More importantly however, there was a resistance to the 1mp11cat10n that
such studies would demonstrate the "falrness or 1nequ1t1es of the rate-
23
making process and open the way to greater regulatlon of rate—flxlng
The Committee was in deadlock over the issue. For the developing

states, UNCTAD's investigating rates would not only reveal :Lnterestlng

information but would also strengthen the wider view of its work. At
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an extension of the first session, the Secretariat presented a report

on possible approaches .to the study; they were ét pains to point >out

that they did not wish to set rates burg only to show how rates were set.zl"-
Although some Group B states agreed to the principle of studies,25 with

some interested in the information they could provide, a hard core of

_ states baulked at the idea of specific routes being examined.

, ‘In the vote, Sweden, Norway, Britain ‘and the Netherlands opposed
thevs’tudies while most other developed states abstained; Canada and”
t Nev; Zealand voted for the resolution. These divisions indiéated the -
i FF’ differences between the traditional maritime states involved in cross-
trading and those with less of a stalge in protecting the processes of
rate-setting.. It also demonstratéd the lack of coordination amongst
the Group B states relative to the developing states.26
The confrontational atmosphere of the ‘Com'mittee"s firstv‘séssion
was not nearly as strong when it resumed its ﬁo;k in 1966. Much of the
time was spent discusls:i..ﬁg the Secretariat's report Msultét}ion ‘
-machinery; though both sides main*:ained‘their differences, they 'did agree
on a joint resolution on the‘repo:rt.27 On. the issue of route studies
and other aspects of the Secretariat's work _the deyelopea states main—
tained their reservations and queried its approéch, principally in ‘].'_tS
use of statistics on relative liner and tramp rates. The devleloping
states, on the other hand, saw the Secretarié;'s work as crucial and
. argued that it justified their shipping policires..28
. ' Between the First and Se(_:c_md UNCTAD Conferences,. then, ghe Group of
77 developed theif?national shipP;Lng policies and their collective stance

in intermational fora.zg Although the developing states initially met

.
\}X&m
:
w
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in regional groupings, they coordinated their positions and demand§
within the overall Group. It would meet round the sessions of UNCTAD
and its Board, in the latter.as the 'Group of»31'.30 Though it later
expanded ité activities and established informal coordiné}ing groups in
other UN bodies, the Groupvwas clearly most identified with UNCTAD as
the principal development agency in the UN.31
, At their meeting in Algiers for the Second Conference in 1968, the
g:::;\not tre~tack of progress on the Geneva‘final Act and put forward
their'deﬁands in the so-called 'Chayter of Algiers'.32 In the provisions
on shipping, they spelt out substantive goals on participa;ion in con—&
ferences serving their trade, conference representation in their
countries, a@d assistance for consultation mach:‘mery.33 The Charter
echoed the Common Measure of Understanding in affirming the right to
develop their merchant fleets but went further in recognising the
practice of cargo reservation as a means to that end. Moreover it
called for such méasurés to be unrecipfocated, i.le., without counter—
measurés‘by developed states.34
V The issue of 'cargo reservation raised the other side of developing
states' shipping policies, one not raised in the Committee but discussed
at the Geneva Conference. While they were concerned at issues of high
rates and unfair conference practices'the developing states regarded
vthese as symptoms of a fundamental powerlessness within the shipping
regime. Despite ;he fact that their trade accounted for a high propor-
tion of sea-borne trade their share of shipping was minute. If they
were engaged in liner shipping themselves then not only would they have

access to the conferences and influence over their policies but they would
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also offset the otherwise high balance of payments costs of shipping
with foreign carriers. Accordingly they argued that just as an infant
indust‘ry required protection to become competitive so their fleets
should be entitled to a share of thg}i.r trades. All of this Qés of course
in contradiction to the developed states' views on freedom of cargoes '
gnd sound -economi.c criteria for fleet development.35

Unlike the issue of consultation machinery, ﬁhere it seemed that
UNCTAD had played an initiatory role in communicating and guiding
developing states' policies, a number of developing states had been
engaged in such policies before the UNCTAD was formed36 ﬁe practice
was quite common in Latin America during the 1950s and 60s with Brazii
being one of the moét interventionist states, especially after the.
military government took over in 1964 ; its doctrine of mational
security provided both economic and military justifications for its
policy37 and it set a model for other developing states. Domestic
factors, therefore, were instrumental in enacting such policies before
UNCTAD became concerned with the issue, though it undoubtedly played a
role in sp-.reading the principle by high}ighting the policies of other

states.

Task Expansion‘ and the Question of International Regulation

It was not then until the New Delhi conference that the issue was
placed on the‘Committee's agenda. Prior to then the Committee dealt
with the issues ngted above and, fleetinglvyv, with international shipping
legislation. In fact an Wttempt by Group B to raise the issue at the

. . . 3 . . :
Committee's first meetings™ was rejected by the developing states as,
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"a new and very controversial problem which did not fit in with the
Committee's terms of reference"39; they were apparently wary of any
discussion of the issue which ﬁight cast opprobrium on the practice of
cargo reservation. : . ¢

By the time of UNCTAD 2, however, the developing states raised the
{ssue themselves in the Charter, perhaps surer of the agency's direction.’
In the discussions at the Conference they defended reservation over the
less objectionable practice of subsidy, regarding the latter as too
costly for developingkstatesaq and pointed to the reservation policies

of, amongst others, the U.S.Alv

The Group B s£ate$, even thoéi sympa-
thetic to the developing states' other policieé, rejected such arguments,
arguing that thei;\fleets were not the products of 1.11:c>tect:ive‘policies[‘2
and reiteraﬁing the inefficiencies of the policy.43 Other states noted
that the conferences were bécoming'more open and that the'rationale
for such protéctive policies was no longer thére.AA Inevitaﬁly, they
were unable to agree on a.resolution including a referemce to the issue,

" and it was péssed on to the next session of the Committee.

New Delhi demonstrated that the developing countries were defining
the character §f UNCTAD and the Committee, e?en if the substantive-
results‘were meager.45 Its work legitimated and influenced their claims
aﬁd Policies and appeared to Ee commuhicating the problems of their

eco‘nomiesv.,46 .

International shipping legislation and the development of ﬁNCTAD's
role in that field are a key illustration of the developing states' use

. of the agency and its encroachment on the international shipping regime.

The primary focus in this section is on the way in which UNCTAD became
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involved in this issue rather than the details of internatiomal shipping
law. -

International shipping legislation was first raised at.the fourth
session of the Trade and Development Board47 and foilowed bn from recent
efforts to examiné the law of intermational trade.48 The issue was again
raised at the second session of ghé Coﬁmi%féé by the developiné countries
which wanted it discussed at the New Delhi Conference. The Egyptian
delegate noted that though UNCTAD was discussing the economics of shipping
it had not ;s yét examined the legal aspects of that problem even though
the 4wo were closely related.49 The problem of international shipping
legislation arése because ‘many internationai shipping conventions were
more favorable to the shipowner than. to the shipper.so Although the
issues were not as;yeﬁ clear the Group of 77 still wanted it placed on
UNCTAD's agenda; ‘the Committee could examine the issue, note the
deficiencies in Ehe‘field and draw up revised conventions.Sl

The initiative for UNCTAD to deal with the issue was clearly the
developing countries'. In fact the Secretariat was doubtful whether it
could provide‘adeqd?te documentation for discussion at New Delhi, and
noted £hat the orgénization’was not really equipped to deal with legal
quést'ions.52

UNCTAD'S appropria;;ness was more directly questioned by the B Group
ﬁﬁﬁ.Qﬁmawnfmmme%mq%hﬁwwmﬂmmthwde-
countries doubted if "it was the best agency. Some states were sympa-

~f

thetic to the idea of unifying international shipping law but felt it /

would be better done in a bbdy such as UNCITRAL.53 Such unification in

any case was only a partial goal of the developing states. Others
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rejeéted the principle, adhering to the role of the IMC in unifying
shipping law, and understood that the developing countries’' goal was
more ''a system of intergovernmental control in which case iﬁ would no

54; UNCTAD's work

longer be possible to séeak of free shipping trade'
would be either ré%undant or unacceptably interventionist.

In response the developing states no£ed that UNCTAD would examine
the issue from the tra&e and development perspective. Existing con-
ventions had largely been drawn up before they became independent ox
without regard to their interests.55 Their dissatisfaction with existing
international organisatibns in the field became clear at the second

Conference. IMCO, for example, required standards in its safety con-

ventions Wyich were hard for the third world to meet.56 On UNCITRAL

they accepted the need for coordination with UNCTAD but clearly saw the
lattar as the senior agency,; especially since UNCITRAL was not dealing
witﬂ shipﬁing law. as a priority.57

'A resolution calling for the establishmeu£ of a Workiﬁg Group on
International Shipping Legislation withirn UNCTAD was put forward by the
developing states. The resolution also suggested some aspects 6f the
issue for the Working Group. to examine, including the feasibility of a
general instrument on shipping and development.58 The developed states
voted against the fesolution but eventually agreed. to its establishment.
As with other cases, the developing states pushed through a resolution
to have it accepteamat a later date aﬁd'aftérbdiscussions on the agenda
for the working ‘group and the settling of budgetary ;qd personnel
problems the group held its first session in 1969.

Aside from agreeing to the Working Group's agenda, the third
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' session of the Committee also dealt with the issue of freight rates and

conference practices. The developing countries were frustrated with the
lack of progress in restructuring the rate system; if anything, rates
. . . ‘ . 60
were increasing while the conferences were as secretive as ever.
Access to conferences was still difficult and it seemed that consultation
L : 61
machinery was mot able to overcome these problems. Moreover, the
developing states charged that the Group B countries were not cooperating
with the Secretariat in its reports on rate-setting and conference

- —

L. 62 . . X . ..
practices. One representative noted legislation in certain European

states which blocked the divulging of information on these matters63

while others pointed to media reports that the developed states had

64

The Secretariat itself

hinted at the obstructiveness of the European maritime states, remarking .

. on the similarity of their responses to its questionnaires and the need

to consult: the American Federal Maritime Commission to obtain the

. . . 65
information required.

The developed states werg defenmsive in their response, denying that
there had been any collusion and that their legislation was obstructive.66
They argued that they were unable to pressure shipping companies in their

countries because of the government's limited role .in their shipping
N a

policies, and had encouraged them to comply with the UNCTAD's studies.67

In addition some deyeloped states admitted that progress had been slow
w

. - 6
and that the conference-system was in need of change. 8

The Committee remained the developing states' main forum for
venting their dissatisfaction with, and for proposing changes in, the

international shipping regime. They increasingly came to see the latter
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in terms of two main mechanisms: cargo reservation and the legitima-

0

: : -~
tion of that principle which would justify the use of state intervention

4in-apportioning trade for national fleets; and the international codi-

fication or regulation of 'shipping practices whether it be the sanctioning
of consultations or the option of an international agreement on conferences.
The latter was more concerned with regulating the-conduct of the regime

whereas the former sought to increase the power of developing states'

‘ fleets, indirectly strengthening their position in ;he-regime.69 Both of

these mechanisms were discussed at the Committee's fourth session.

In spite of its being r%garded as one of the more successful
committees in UNCTAD;70 the substantive rather‘than the .symbolic
achievements of the Shipping Cemmittee were minimal; it had voted
through numerous unanimous resolutlons, yet there was’ llttle concrete
to show for it_.7l Instead these resolutlons masked major dlfferences of

——n
perspective and interpretation which revealed themselves when the Trade
and Development Board.attempted to formulate “the Shlpplng prOVlSlOnS
for the Second United-Nations Development Decade Internatlonal Development
Strategy. 2 In this context, and given the gontinued problems faced
by the developiﬁg countries;?3 ie was hardly surprising. that they should
press for more concrete outcomes from'the Committee.

Some developed states countered that in its studies, reviews, and
contact work the Committee was doing the job if was méant to do: "its
primary task was to stimulate efforts in the field of shipping,>the
effects of which céuld not pessihly be immediate".74 Tﬁough discussions

on many issues were heated, the developed countries did agree to resolu-
el

tions om international shipping legislation and on the Secretariat's
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; report on comference practices, paising it onto the Working Group on
8 ) !
. A X R 75 y .
International Shipping Legislatiom.’ They did not, however, accept
the Secretariat’s report on cargo reservation.

That report defended the pra¢tice in terms of the infant industry

; . . . N 76 e s
L + argument and on account of its benefit to overall earnings, C}‘lthlS/e.-d

i : free trade arguments as ignoring the cumulative advantages of estab-
i lished carriers 7 and. noted that cargo reservation was the result of
the:present structure of the industry. 8 The. developed states opposed

the conclusions of the report but were not so unified in countering

it Initiallyv they trie;i to postpone a vote by calling for conciliation
.procedurqs,79 but this was due mox;e to their own internal differencés ~
thar; to tphe desire to head off confrontation. When the Secrétariat ;*uled
that conciliation proce:iures were not applicablego the developing states
pushed their resolution throu%revealing the divisions amoné those

"Gr(;up B countries that voted against the resolution and those that merely
abstained; in contrast to ky:hev unity of the Group of 77.81 o

s : The ‘d'evbeloped céuntries were divided between ,those who w?'.shed to
oppose: the prin,::iple and practice of cargo reservation and those’ wl{o )
\iantéd to disgociate themselves from the principle but.to accept it in
. ) ' pragtibe by only abstaining. In being unable to agree they presented a
disunited front in the Committee and ’;iiluted tlle force of their previous
‘stance on‘f.his issue. The vote did, however, have the effect of
r’econvening" the meetings of the European Ministers of Transport,
previousiy held at the height of the US shipping crisis in the 19605.82

" The developments within UNCTAD and in the shipping policies of

third world states, then, were causing considerable anxiety amongst the



= 113 ~

traditional maritime states. It was in the wake of increasing protec-

tive measures as well as the crisis in British shipping that the UK

’governmént,set up the Rochdale Committee on Shipping. Although much of

its report, published in 1970, dealt with the problems pf British
sﬁipping, it also dealt with trendé‘fn internétional shipping and made
some significéﬂ; proposals concerniné thét aspect 6f the in&ustry.

The Report recognise&, if not approviﬁgly,'the changes in shipping-
since the war,-motably the increasing role of the’state in the industry.
In an effort to control these developments the Report called for an ’
intergovernmentally-agreed-on code of shipping éonduct.83 It also saw
the need for conferences to be more accessible and suggested a code pf
practice which would deal with such quesfionS'aé entry to conferences
and provision of information.84 Unlike the previous proposal, there
was no mention of intefgovernmental agreemeﬂts; more likely, it was
seen as a measure which the conferences themselves should ;dopt.

How far these measures were intended to pre-empt wider actions by

the developing states is not clear; the céncept of a code of conduct

. was very much in its infancy at this time. By the time the idea was

taken up by the Consultative- Shipping Group of European‘énd Japanese

states in 1971, staviﬂg;off wider-ranging actions by the developing

states was a definite consideration.

The meeting of the European and Japanese Ministers of Transport
in February 1971 preceded fhe second session of t?e UNCTAD Working Group
but followed - the decision to send the Secretariat's report on con-
ferences to the Group. As such the Ministers' meeting can be seen

both as an attempt at coordinating their policies and of staving off,

v
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or at least setting the termé for, future action by the Committee.

The tone of the CSG's recommendations wés apparently conciliatory,
though it often covered over a harder line. On cargo reservation, they
accepted the rights of‘developing countries and agreed to discussions’
on aid but also hinted at countermeasurés against the pra_ctice.85 They
basically defended the conference system but recognised the need to ‘

strengthen confidence in it; the conferences should be séen to observe

- certain standards of conduct thereby deflecting allegations of unfair

practices.86 One means of doing so would be to adhere to a code of
practice which would spell out their dutjies; full public reports,
contacts with shippers anci»estabiished conciliation procedures would
be key elements of the code which would also take acc’o:’rg: of UNCTAD's
work and recomnendations.87 The code-, h‘owever, would be developed by
the industry itself and be voluntary; it would not constitute a multi-
lateral system of regulat:llon‘.:88

In proposing this scheme the developed states in‘évitably coloured
the proceedings of the Working Group. However the reaction was the
opposite of . that they may have hoped fpr. The Gr.oup considered 4heir
proposals- along with the Secretariat's report and a developing country
resoluﬁior_x to includé work on a code of conduct at the top of the Group's
agenda, that is over’i:ts existing programme of work. The developed
states argued that the Group should continue with its existing work
schedule and questi'oned if it was the approi;riate forum for the iss‘uesg;
as on other issues their policy objections to UNCTAD's involvement were

couched in procedural terms.
-

The developing states noted that the resolution to send the report
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to the Group had been unanimous and that therefore the developed
countries had agreed to it considering the issuef They also held that
the issue had a new urgency as a rgsult of the CSG meeting and the Znd
UNDD proposais.go On the proposals of the CSG, they argﬁed that the
envisaged self~reéulatory code had been agreed to without-consulting
those most affected %y it; i.e., thg developing countries.
Instead of modefating the tone of the debate, the developed
states' proposal had raised the profile of the issue and strengthened
. the déveloping states' determination to discuss it. After attempts to
reach a gompromise‘resolution failed ;he developing states with Group D
support voted through a resolution placing the issue at the top of the
agend%s for the third ses;ion of both the Working Group and the General

Confefence in 1972.

The Code of Conduct: Developing States and
the Conference System "

At the fifth session of the Committee in 1971 both sides elaborated
on their positions. Rejecting the claim that- their proposal constituted

an organised opposition to UNCTAD91 the developed states argued that it

was in line with their intention of implementing UNCTAD's resolutions92
s . N .
and of maintaining the principle of self-regulation and flexib}%ity,
thereby avoiding multilateral enforcement and intervention. It was a’
balance between the principle of the free flow of shipping and criticism
A 93

of the existing system.

The developing states, however, believed they had been pre-empted.
The Secretariat held that such a code should be formulated in a global

forum such as UNCTAD94 and also remarked that the CSG's recommendation

e
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on cargo reservation went against the spirit of UNCTAD's resolutions'.95 '
On the coéé, it produced a report‘on the regulation of conferences for -
consideration at the Group's third session and the Santiago Conference.‘96w

The report was subtitled, "A Code of Conduct for the Liner Confer-
ence System", and started from that principlé'ef.fectively mirroring the
developing states' perspective in form if not entirely in content. It
dealt with the evolution of thé idea, primarily in the developed countries,
from thé 1963 EENSA agreement through to the Roghdale Report. and the
1971 CSG proposal, but held t'hat not even the last of these could "meet
the needs o.f world trade for am internationally acceptable code of
27 After noting the probléms of regulation in such an industry,
it proposed a code dealing with consultatiogs, information, rate-
setting and also :r‘issues such as cbargo reservation,98 calling for the-
code to b;e implemented by aE’N Conference of,Plenipotentiaries anc! an
international convention.

Thus, by the time the third session of the Working (\?rqup met shértly
before the Santiago Conference, the principle of an international code of
conduct was well established. The Group of 77"5 Lima Declaration called
for such-a code while the CENSA code had’“"also bz;_en agreed upon. = The
controversial quesfions of the form of the code, the extent of. its
powers and its legal character were 'still to be decided, however.

The developing countries sought a binding and enforceable code

agreed to in the form of a convemtion, dealing with conference abuses

as well as such UNCTAD goals as the expansion of developing states'

fleets.99 They regarded the CENSA code as too general, failing to

establish, "a new and more e‘quitap]/.\e liner conference system'”,.and
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leaving conferences” to be the best judges of their own conduct.100 *

Most Group B states pointéd out the deficiencies of national and
international regulation and defended the CENSA model. They again
queried the Working Group's role; noting that the Committee sﬁould
support the wofk of UNCITRAL and should not formulate a code.lql. Théy

also criticised the proposals on cargo reservation and arbitration.  Some

o
{2 . .
developed countries, however, were less critical, accepting the principle

of international regulation and regarding the CENSA proposals as too
102 c s s . .
weak. This indicated continued disagreements amongst the Group B
states as well as the fact that CENSA did not cover all the developed
countries.
The developing states were also apparerntly disunited, although more
5 s .
on the emphases of the code than the contents as such. Two drafts of
the code were submitted, one by the Afro-Asian states and the other‘By
. R 103" . . [
the Latin American states. The former gave more attention to the
means and details of arbitration while the latter was more concerned
with questions%of cargo reservation. Those differences were ironed over,
however, by including both model drafts in a single resolution. There
was, however, no vote on the issue and the debate was continued at
UNCTAD 3.
The 1972 ‘Santiago Conference was a key benchmark in the development
of Third World collective action; it was at this conference that the idea
L e . o104
of a charter of economic rights and:duties of states was raised. As
such it reflected a crucial stage in the developing states' policies
within international institutions, one of frustration:with the lack of -

brogress on resolutions made in the UN and yet a readiness to adopt wide-
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ranging agreements within these bodies; In particular there seemed to
be an interest in the adoption of quasi-legal conventions; while the‘
debate on the liner code continQed, the issue of a code on technology
transfer was introduced.l05 This process culmiqéted in Ehe deciaraﬁions
on the New Economic Order in the mid-1970s,. vGiven fhe nature of these
demands, and the developed courttries' resistance to them, this was also
a period of confrontation between North and South in internatioéal
organisations, with the rhetoric of Third.WOrldism stronger than ever.106
,Iﬁ this context the proposed liner code of coﬂduct constituted a
particularly well elabéréted challenge té the interpational economle
order; the Group of 77 held that the code take their development gyals
' ' 107

into account rather than be limited to shipper/conference relations.

They regarded it as both a means of regularising their contacts with the

" conference system and of improving their position within the international

shipping regime.
While the developed states accepted their aspirations most could

only accept a code based on shipper/conference reiations; they accepted
A - -

the idea of a code but only if it dealt with shipping as a commercial-
. 108 ' ) S )
industry. The secretariat and developing state codes’ provisions on
consultation, information, etc., were in line with their own views but
they could not agree to the‘inclusion of cargo reservation clauses nor
’ o - ; . 109
were they happy with the role allotted to the government in the code.
Even those states which were more sympathetic to the developing states'
goals cautioned that their code would be too inflexible and receive few
110

ratifications.

In an effort to reach aAcompromise the debate shifted from the
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Committee, where it had dominated -the agenda, tﬂ_a contact group and then

to the plenary sessions of the Conference. The differences prevailed,
however, and once again the developing states pushed through a resolutio
~

calling on the General Assembly to convene a Preparatory Committee and

Conference of Plenipotentiaries which would draw up a code.lll The

Assembly. voted on this in December 1972 and adopted it, the developed

staﬁes only abstaining dinstead of voting against it.

The Group B states ﬁarticipéted in the Prepagato?y Committee in
spite of their warihéss. Their opening remarks, in arguing aga?nsg ﬁasty
action and majo}ity‘voting, resta?éd thei¥ reservations but had litﬁle o

. { .
effect on the developing states, who continued to call .for a binding-

N .
legal instrument which would redress ths imbalances within ‘the industry'.112

Their difference persisted in the varioé$ working groups of the Preparatory
/ -

Committee, particularly in those examining the principles and content of
the code. . . : ) ;;)
. 7

On the ptrinciplés and objectives of the code, the developed states
|
argued against its including a set of broad principles since they were

. N

not normally iﬁclﬁded in a legally. binding code. The code's more limited

objectives should be limited to 1iner,conférences, rather than any

'political' goals. The developiﬁg states argued that .the code ought to
' 113 '

reflect the political decisions'behind it and were insiétent on such
provisions. They were quite céndid about its being in line with their’
over;ll aim of reformiﬁg the international economy.

. On the -substance of the code the developed states raised the issue

of closed conferences. They felt that the code should not legitimise

the principle but allow for conference discretion. Their desire not to
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exclude third flag fleets coincided with their comcern over cargo

reservation. When they presented their counterproposals to the seéond
- = =

Lo
session of the Preparatory Committee, they made no mention of this issue

since they did not wish it codified.114

nations reiterated that the main beneficiaries of trade between two

states should be those two states. They rejected claims that their

By contrast, the developing.-

40~40-20 scheme would be too rigid, arguing that it would expand the

. déveloping states' fleets while leaving trade for othef carriers. They

also rejected the developed states' complaints that the rate provisions
were too detailed and complex and defended their demand that rates be
held steady for 18 moqqhs.

The differences_?ersisted into the Conference of.Plenipqtentiaries
itself though there had clearly been a change in attitude on the paft of
the Group B étates.ll5 The developed states had, for example, accepted -
the binding nature of the code, at least tacitly, and were now solely
concerned with the substance of that code. What also became glearer was

the Group of 77's apparent commitment to the reformed conference system.

They were wary of its being undermined by crosstrading interests; unless

‘the code regulated their activities, it was argued, the conference system

would collapse.116

As ever their commitment was a\unified and coordinated one. By
contrast, the developed states were in disarray; whereas the éroup of 77
addressed the Conference on behalf of all its members the Group B states
presented a number of different views. While these rarely contradicted
one another, they did betray differences in‘qpinion and approach amongst

the developed states. Some were openly critical of the existing system
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while others accepted the principle of cargo reseruation.ll7

Tﬁe differences between the developed states were fuilyf?evealed
during the final drafting of the céde. On the issues where the Group of<77_’.
and the developed states had previously been in disagreement, 'a éméli

'core‘of the latter .accepted the develoﬁiug statesf proposals;’though it
varied from issue to issue, Germany,'France,.Spain and ‘Australia supported
almost all-ﬁheir proposals and voted for the Code in‘fhe final roll-call
Voée. Canéda, Greece, Ltaly, the Netherlands and New Zealénd abstéined
and the rest of the B Group'opﬁosed the code.

Why these states changed positions so drastically is not clear. It
s o . e
seems the trigger was'the‘Groﬁp of 77's compromise on the arbitration
issué1l8 while some writefs have noted those states' 'Third Worldist'
'policies as .an expianation;ll9 Cargo teservation was, however, a
definite source of disagreement; As noted earlier, the developgd states
had divided on this issue before;‘ Moreovef, none of the states voting
for the code was‘a‘significapt crosstrader; they had nothing- to lose and
even sto&& to beﬁefip from thé code's provisions.lzo
As voted through, then, the code would.legitimate many developing
states' demands; it éave special treatment to national lines, guafanteeing
them entry‘tﬁ conferences, and downgréded third flag lines to a sub-
sidiary role; it endorsed the‘QB—AO—ZO pfinciplé on cargo reservation
it reguléted freight rate increases calling fér 150 days' nétice of
proposéd rate rises; and inséituted a system of mandatory but n;nbinding
conciliation through an International Panel of Conciliators.121

In order to go into operation the Code required the ratification

of states whose combined shipping tomnage totalled not less than 25% of



thevdevelopment of fleets than w1th:protect1ng shippers' interests.
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world shipping'total. It was left open for 51gnature, ratification
and ~accession but only a few of those states- whlch had voted for it
became party to it 1mmed1ately. The slowness*with which it was ratified

suggested that many states had supported the code for pOllthal reasons
and had ‘later seen the compromise and poor drafting w1th1n 1t.122

Indeed the cpde has been criticised for being ambiguous and cumbersome;123

an "unfortunate exaﬁple of the developing nations' failure to analyse

carefully the economic aspects of an, 1nternat10nal trade treaty" 124

: Others have polnted out that the .code deals more with encouraglng
125

" They argue that both the roles of national‘govennments and shippers are

subordinated to that of the new confefences.126 Though the government

is involved invimplemeﬁting the code and enacting legislation to that

: . i : 127 :
end, the code leaves much to the conferences. themselves. In effect it

seeks to change the structure of the conference system in order to gain

access for the developing states but it also defends that new system,

‘fostering the interests of those involved more than those of the shippers.

Nonetheless the cost of that new conference system was too high' for
the traditional maritime states. They hoped that wariness over the ‘code
and its implications would lead to its demise due to lack of signatures.

Initially it seemed that this might happen as the ratifications trickling

in over the first few years were those of states with only a little

shipping tonnage.128 Some of the larfer maritime states did, however,

" sign the code and there was a revived interest in the code in the late

1970s. A number of states dropped their opposition to, its provisions129

while the European Community sought a common shipping policy to ratify

subject to'reservationslao; while accepting tRe developing states’ right



- 123 -

to reserve their 40%, they left their share of the cargo open to
competition.131 A number of other states indicated that they would

also accede to the co&e,while the USSR also adopted the code.132

The only state which still opposed iF was thernited States even
£hough it ‘continued to make bilateralvshipbing égréementg with- developing
states.i133 Tﬁis could lead Eo pfoblemg.when tﬁe‘code comgsiinto effect
in October 1983.1%% ' -
-Thus despite the initial opposition of:'the majér ma%itime‘nations,
the Codé of Conddcﬁ for Liner Copfeyences is schedulgd t£o come into eﬁfect. \\
. . 3 .
As supp it demonstrates that the UNCTAD st;g;ggy df;ageﬁda formation,
consensus building and cbmmunication has béen éuccessfui. The history
of the first tem years of the Shipping‘Committee‘s work is a testiﬁoﬁy‘
to that process iagofar as the concerns bf the developing states were
raised, studied and formulated into resélutions publicising ;nd legiti-
mising them, ultiﬁ@tely in the form of an internéﬁional conﬁention. The
key development was the formation of the Working Group on International
Shipping Legislation, an example of task expansion which led to the
codification of the developing countries' demands in a legal form.
The developing states clearly regarded the restructuring of the
. . 7
principles of international shipping as one aim of the Committee. Though
the wop}h of such international norm-setting activities has been’
que;tionéd by some writefs135 the fact that the culmination of the
Commi.ttee's work, the céde of condﬁct, has been accepted by all but one
(//;P the traditional maritime states indicates, that they do have a positive
| and tangible outcome. . .

How far one can attribute the developed states' acceptance of these
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changes tﬁ international processes is debatable, however. This returns
us. to the question of the role of internétiqnal organizations i; inter-
national regimes. Certainly UNCTAD has servéd as a forum.for the concerns
‘of the develgping‘countries and has helped those states in'investigaging
Both the structures and practiced of international shipping. In terms

of initiating and‘gﬁidiné policiés, the record is mixéd. ihe developing
states were cleariy engaged in cargo reservation before UNCTAD tackled
the issue and were keen to use the organization to legitimate their

policies and aspirations; there has been a key group of states which have

used the Committee to ‘introduce initiatives and proposals. On other

issueé, however, the Committee has played a key role in introduc¢ing

policies, such as consultation machinery, with the Secretariat becoming

more activist and even partisan as the values of the organization have
N ) ! o

become more concrete. UNCTAD's effect on international shipping

and its value as a case study will be examined in more detail in the

]
conclusion.



- 125 -

Chapter Four — Footnotes

1. The UNCTAD Summary Recoxrds, the basis' of much of the research in this
thesis were discontinued in 1975, while the proceedings of Working
. Groups and Special Committees are only available in report Yorm.
Accordingly, it is necessary at times ‘to rely on reports of meetings
rather than on the verbatim recorxd.

2. Since the Socialist states sided with the develoi)ing states for most
of the debates this chapter is primarily concerned with the discussions |
between the Group of 77 and the Group B states. :

3. On this dispute bétween Europe and America see Chapter Two.

4. UNCTAD, Shipping.Committee, "Summary Record of the Fourth Meeting"
(TD/B/C.4/SR.4) 1965, pp. 2-3.

5. Ibid., "Summary Record of the Eleventh Meeting" (TD/B/C.4/SR.11), 1965,
P 4.

6. Tbid., "Summary Record of the Fourth Meeting" (Td/B/C.4/SR.4), 1965, p. 3.

7. 1Ibid., "Summary Record of the Seventh Meeting" (TD/B/C.4/SR.7), 1965,
p. 3. :

8. 1Ibid., "Consultation -in Shipping", (fD/B/C.4/20), 1967, p. 136.

9. 1Ibid., p. 136.

10. 1bid,, p. 8 | -
11. TIbid., p.121. "Summary Record of the Twenty-First Meeting
] (TD/B/C.4/SR.21), 1966, p..

12. UNCTAD, Proceedings of the Second U.N. Conference on Trade and .
Development, Shipping Committee, "Summary Record of the Third, Meeting"
(TD/II/C.4/SR.3), 1968, p. 5. See also Haji on the difficulties of
shipper interests, "UNCTAD and-Shipping", Journal of World Trade Law,
Vol. 6, (Igbal Haji), 1972, pp. 71-72. : :

13. TUNCTAD, Shipping Committee, "Consultation in Shipping", p:

14, Tbid., "Summary Record of the Sixteenth Meeting", (ITD/B/C.4/SR.16),
1965, p. 15.

15. TIbid., "Summary Record of the Seventh Meeting", (TD/B/C.4/SR.7),

1965, p. 4. The Report dealt with the main models available, those

of Europe, India and Australia. - The last two involved the government
though not in a regulatory role, while the report itself made no

concrete recommendations on a particular model for such machinery.

See "Consultation in Shipping", pp. 24-25.



21.

16.

17.

‘18.

19. -

20.

22,

23.

24,
(TD/B/C.4/SR.14), 1966, p. 2.

25.

2. .

27.

28,

29,

30.

31.

32,

33.

34,

35.

- 126 -

Ibid., "Summary Record of the Seventh Meeting", (TD/B/C.;4/SR.7),
1965, p. 2. o :

On the developing states' complaints ‘and problems, see Gosm‘ric',
op. cit., Chapter 6.

UNCTAD, Shii)ping Committeeé, "Summary Record of the Eigﬁth Meeting","
(TD/B/C.4/SR.8), 1965, p. 2. C :
Ibid., pp. 4-5.

Ibid., "Summary Record of the Ninth Meeting", (ID/B/C.4/SR.9), 1965,
p- 9. :

The" Times, 18th July, 1966, p. 1.
Economist, July 23rd, 1966, pp. '375-76.

Gosovic, op. cit., p. 143.

UNCTAD, Shipping Committee, '""Summary Record of the l4th Meeting",

Ibid. and "Sumiary Record of the 15th Meeting", (ID/B/C.4/SR.15).
See William J. Bosies and William G. Green, "Tl';e Liner Conference
Convention: Launching an International Regulatory Regime”, Law and
Policy in International Busimess, Vol.26, 1974, p. 552.

Limited Document (TD/B/C.4/L.26).

The Uruguayan representative, for example, felt that the Secretariat's
work indicated why its government was taking "certain protective
resources", UNCTAD, Shipping Committee 'Summary Record of the Twenty
Eighth Season" (TD/B/C.41/SR.28), 1967, p. 9.

In fact UNCTAD ’I‘I was not going to discuss shipping had it not been
for the developing states' presence. Trade and Development Board,
Report of the Session, (ID/B/86), p. 3. -

_ "Charter of Algiers" in UNCTAD, Proceedings of the Second Conference,

Volume I, pp. 431ff. .
Geldart and Lyon, op. cit., p. 89.-

"Charter of Algiers", p. 441.

"i?harter of Algiers", p. 437.

Ibid., p. 438. '

Thid., p. 438.



" 36.

37.
38.]
39.
.40.

41.

43,

4é.

T 45,7

46. .
- - "The Second Session of UNCTAD", Journal of World Trade Law, Vol. 2,

47.

48.

49.

50.

51.

52.

53.

- 127 -

5 .
Sturmey, pp. 98ff. ) ~
’ .

Michael A. Morris, International Politics and the Sea: The Case of

Brazil (Westview Press, 1978), p. 270.

In their proposals for the Committee's programme of work (TD/B/C.4/L.15),
Item IV.

Indian representative in UNCTAD, Shipping Committee, "Summary Reéord
of the Ninth Session (TID/C.4/SR.9), 1965, p. 10.

UNGTAD, ‘Proceedings of the Second Conference (TD/II/G.4/SR.11),
1968, pp. 103-04.

Ibid., p. 114, "Summary Record of the Fourteenth Meeting",
(ID/B/1I/C. 4/SR 14), p. 133. .

Ibid., "Summary Record of thé Eleventh Meeting", (TD/B/IL/C.4/SR.11),
p. 109. _ 5

Ibid., "Summary Record of the Twelfth Meeting", (ID/BYILI/C. 4/SR 12),
pp. 117-18. .

Ibid. , "Summary Record of the Ninth Meeting", (TD/B/II/C.4/SR.9),
p. 93. ' ;
In the late 1960s there was a consensus that in terms of policy
outcomes, UNCTAD was not successful. See for example Reginald Green,
"UNCTAD and After: Anatomy of a Failure", Journal of Modern African
Studies, Vol. 5, No. 2, 1967. '

See Walters, op. cit. and on the issue of route studies, Guy Erb,

No..3, 1968, p. 355.
UNCTAD, lst Sessional Committee, (TD/B/SC.5/SR.10), p. 3.
Ibid., Trade and-Development.Branch, 106th meeting (TD/B/SR.106), p. 96.°

UNCTAD, Shipping Committee, "Summary Record of the Thirty First
Meeting", (TD/B/C.4/SR:31), 1967, p. 3.

Ibid. ' ’

Ibid., p. 6. 5

Tbid., "Summary Record of the Thirty Second Meeting", (TD/B/C.4/SR.32),
1967, p. 2.

Ibid., "Summary Record of the Thirty First Meeting", (TD/B/C 4/SR.31),
p. 7.




54.

55.

56. .

57.

58.

59.
60.
61.
62.
63.
§4.
65.

66.

67.
68.
68.

70.

71.

72.

- 128 -

Ibid., "Summary Record of the Thirty Second Meeting", (TD/B.C.4/SR.32),
p. 10.

Tbid., "Su?mary Record of the Thirty Fifth Meeting'", (TD/B/C.4/SR.33),
p- 9.

Ibid., Proceedings of the Second Conference, (TD/II/C.4/SR.17), p. 177.

Erb, op. cit., p. 357.

Economist, April 6th, 1968, p. 65.

J.K. Smid, "International Legislation on Shipping", Journal of World

Trade; Vol. 3, No. 3, 1970, p. 325.

UNCTAD, Shipping Committee, "Summary Record of the Forty Second
Meeting", (ID/B/C.4/SR.42), 1969, pp. 41-42.

Ibid., "Summary Record of the Fortieth Meeting", (TD/B/C.4/SR.46),
p. 20. '

UNCTAD, Shipping Committee, "Summary Record of the Forty Second Ses51on s
(TD/B/C 4/SR. 42), p. 19.

Ibid., ' Summary Record of the FortySecond Meeting", (TD/B/C.4/SR.42),
1969, . 43. ‘

Eéonomic Times of India cited in ibid., "Summary Record of the Forty
Fdurth Meeting", (TD/B/C.4/SR.44), p. 71. -

Ibid., "Summary Record of the Forty Flfth Meeting!, (TD/B/C 4/SR.45) ,
pp. 95-97. o

Ibid., pp. 99-101. ) »
ibid., "Summary Record of the Forty Third Meeting", (ID/B/C.4/SR.43),
p. 56.

Ibid., "Summary Record of the Forty .Fifth Meeting", (TD/B/C 4/SR 45),
pp. 98, 104. :

Ibid., "Summary Record of the Forty Elghth Meetlng , (TD/B/C.4/SR.48),
p. 1l4l.-

Economist, April 6th, 1968, p. 65.

UNCTAD, Shipping Committee,'"Summary Record of the Fifty Ninth
Meeting", (ID/B/C.41/SR.59), 1970, pp. 1-3.

Ibid., p. 6.



73.

74,
75.

76.
77.
78.

79.

80.
81.
82,

83.
84,
85.

g6

87.

88.

89. -

90.
91.
92.

93.

- 129 -

. The de&elopimg states felt they were subsidising wage increasés
“in the North through freight charges. See Ibid.', "Summary Record

of the Sixty First Meeting", (TD/B/C.4/SR.61), p. 8 .and receiving
poor treatment from thp conferences, ibid., pp. 8-10. -

Italian repreéentative in ibid., "Summary Record of the Sixtieth i
Meeting", (TD/B/C.4/SR.60), p. 3.

See "ﬁ.w.", UNCTAD: Success in Shipping", in Journal of World Trade and
Law, Vol. 4, No. 5, 1970, P S

UNCTAD, Committee on Shipping, (C.4./SR.63), 19 , p. 2.
Ibid., p. 7. ’
Ibid., p. 18.

Ibid., "Summary Record of the Seventieth Meeting", (TD/B/C.Q/SR.70),
pp. 7-8. i - .

Ibid., p. 10.

"P.W.", op. cit.,.p.

Ibid., p.

Great Britain, Parliament, Parliamentary Papers (Commons, -1969~70),

Vol. 27. Cmmd. 4337. "Report of the Committee of Inquiry into
Shippigg? (Rochdale Report), pp. 381, 412.

Ibid., p. 381.

CSG documents included in UNCTAD limited papers. (ID/B/C.4/L.69)

" Article 1.

Ibid., Article II, para 7.

Ibid., Article II, para 9.

‘Statement by CSG governments (Td/B/GC.4/L.73).

UNCTAD Shipﬁing“Comﬁi;tee, "Report of the Working Group on International
Shipping = Legislation, 2nd Session", (ID/B/C.4/86), p. 22.

Ibid., pp. 23-24.

UNCTAD, Committee on . Supply, "Summary Record of the Seventy Second
Meeting", (TD/B/C.4/SR.72)! p. 8.

b4

Ibid., pp. 10-12.

Ibid., "Summary Record of the Seventy Fifth Meeting", (TD/B/C.4/SR.75),
p. 2. .



94.
95.

96.

97.

98.

99.
100.
101.
102.
103.
104,
105.
106.

107.

108.

109.

110.
111.

1iz.

113.
114.
115.

116.

-130 - N
Tbid., p. 31.

‘See the limited document TD/B/C.4/L.80.

UNCTAD, Secretariat, The Regulation of Liner Conferences
(TD/104), 1972.

Ibid., p. 9.
Ibid., pp. 22-32.

UNCTAD, Committee on Shipping, "Report of the Working Group on
International Shipping Legislation', (TD/B/C.4/93), 1972, p. 6.

Ibid., pp. 7-8.

Tbid., pp. 11-12. . ‘ -
Ibid., pp. 15-16.

Iﬁid,, Annex I, appendices 1 and 2.

Annell and Nygren, op. cit., p. 107.

R. Grosse, ''Codes of Conduct for Multinational Enterprises", Journal
of World Trade Law, Vol. 16, No. 5, 1982.

See Geldart and Lyon, pp. 91ff on this period.

UNCTAD, Proceedings’ of the 3rd Conference on Trade and Development,
Shipping Committee, 'Summary Record of the 6th Méeting" (TD/III/C.4/SR. 6),
1972, p 41, .

Ibid., "Summary Record of the Fifth Meeting", (TD/IIL/C.4/SR.5), p. 34.

Ibid., Summary Record of the Sixth Meeting', (TD/III/C.4/SR.6), pp.
42, 47.

Ibid., pp. 45-46.
Resolution 66 (III),.
UNCTAD, United Nations Conference on a Code of Conduct for Liner

Conferences. Report of the Preparatory Committee, (TD/CODE/1), 1973,
p. 25. ’

Ibid., p. 24.
Ibid., Report of the Preparatory Committee, (TD/CODE/2), 1973, p. 22.
Bosies and Green, op. cit., p. 561.

UNCTAD, United Nations Conference of Plen;pdlentiaries on a Code of
Conduct for Liner Conferences, (TD/CODE/13), 1975, p. 11.




117.

118.

119.

122.

123.

124.

125.

126.

127.

128,

129.
130.
131.

132.

133,

134.

135.

- 131 ~

Ibid., pp. 14-15.
Bosies and Green, op.. cit., p. 565.
P. Larsen and H. Vetterik, "The UNCTAD Code of Conduct for Liner

Conferences: Reservations, Reactions and U.S. Attitudes", Law and
Policy in International Business, Vol. 13, No. 1, 1981, pp. 244-45.

The Times, April 8th, 1974, p. 19.

Lawrence Juda, "International Shipping, UNCTAD and the New Internationél
Economic Order", International Orgamization, Vol. 35, No. 3, pp.
499-500. =

The Times, Aprii ist, 1975, p. 15.

L.L. Herman, "The Code of Conduct for Liner Conferences: Frustrations
on the Road to Utopia", Canadian Yearbook of International ‘Law, 1976.

Clifford G. Golderness,.'Economic Aﬂalyses of the United Nations
Code of Conduct for Liner Conferences", Stanford Law Journal,. 1977,
p.-877. ’

Hermann, op. cit., p. 269.
Larsen and Vettgrik op. cit > PP. 232£f.-
Stephen C. Neff, "The Unitéd Nations Code of Conduct for Llner

Conferences", Journal of World Trade Law, Vol. 14 No. 5, 1980,
p. 405.

&

See for example the OECD Maritime Transport Rev1ews which chronicle
the gradual increase in signatures and ratificationms.

The Times, May 28th, p. 19.

juda,vop. cit., pp. 502, 517. Larsen and Vetterik, op. ecit., pp. 242ff.
Bredimus and Tzoannos, oﬁ.‘cit., pp. 109-10. :

Larsen and Vettérik, op. cit., p. 255. 3

Financial Times, March l4th, 1983, p. 30.

Globe and Mail, May 9th, 1983, p. B-8.

Norbert Horn, "Normative Problems of a NIEQ", Journal of World Trade
Law, Vol. 16, No. 4, 1982.




Chapter Five

"CONCLUSION

In-the first chapter it was argued that regime analysis provides
a more realistic--as opposed to a_'realist'-—view of international
organisation in internati;nal politics. By going beyond formal agreements
and institutions, it examines the other variables, such as principles and
norms, which underlie particular sectors of the international system.
The approach does not deny significance to the institufions and rules
within an issue area but requires that one go beneath those formal
expanslons to understand how the regime operates.

The thesis also noted Cox's use of the concept of 'hegemony',
seeing it ds a way of rgmoving some of the ambiguity in regime theory.
While some regime theory only looks to those underlying‘principles and
norms, .the idea of hegeﬁony goes beneath them to éxamine the structure-of
economic .and political power both in the particular sector and in the
international bolitical economy as. a whole.v The éonéept also raises the
profile of international organisations by treating them both as registers
of the international order thereby indicating the forces supporting and
challenging the regimé, and as ﬁeans of bringiné)about change in that
international order. The thesis éought to use these coﬂcepts in an
anélysis of the role of iﬁternational institutions in regimes’, using the *
area of international shipping as the case study.

The thesis examined the structure and development of shipping over

the. past two centuries though it also dealt with the prevailing structures and

- 132 -



- 133 -

principlés prior to ﬁhat time. In the seventeenth and eighteenth
centuries thg indusfry was 'run along marcantilist principles with the
state intervening to protect-and advance the‘political—military and
economic interests of the nation. There was concoﬁitantly rivalry and
conflicts amongst the key naval states, with first Holland then England
establishing authority over the regime.. ,

With the development of technology and ﬁrade, in fact with the

_ . N ;
evolution of capitalism, the structure of the industry changed. Britain
remained the preeminent force in terms of its shipping strength and its
overali role in international politics. ‘Having established itself in
that position,it was able to shapéfthe principles of infernational shipping,
initiating a peri;d of free trade an? free shipping. With the growth of
modern ‘shipping, then, the principle of non—interferen;e was established
and largely‘followed’by other maritime states as they developed their
fleets.
: 4

In the sector of liner shipping this was extended to a form of self-
regulation with the conference system. As was noted, the character of
‘liner shipping dictated a less than perfect market structu?e. Though the
system was oligopoliétic the principle of self-regulation survived a
number of investigatioﬂs and I;w; as well as the economic crises .of the
1930s to prevail into the 1960s and 1970s.

‘ The structure of international shipping was for much of this fime

Eurocentric. Eveﬁ after Britain's leadership began to diminish in the
20th century the other traditional maritime states, such as Norway,-

Holland and most other European states were anxious to defend those
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principles and‘non—interference and self;regulation on which: it was
based. From the 1950s on; however, those principles came under greater
stress as»othef statés sought more infiueﬁce over .the regime.

These challenges to a greater or lesser extent entailed the

involvement of state authoritieé in shipping whether to regulate it or

or encourage it. fhe§ went beyond the principle of subsidy, which most .
maritime‘states engaged in to some extent? towards more explicitly pro-
tectionigt policies. The key device was that of cargo resefvatidn whicg
some developeﬁ stateé, nofably the United States; and a number of develoéing
states practiced. WNot only did this entail discrimiﬁation, thereﬁy

floﬁting the principles of nonintérference and the free flow of tradé, but

it also threatened the shipping activities of those established maritime

states engaged in crosstrading. When those states disputed these policies,

‘theﬁ, they were defending not only the principles of international shipping

" but also. their own national interests, the latter being basically equiva-

lent to the former. =
The principle of self-regulation was weakened by reservation policies
as well, though a more direct challenge came from states seeking greater

access and control over the conference system and its practices. Again’ %

the United States was .a key protagonigt with its revived shipping ﬁblicx
during the 1960s. ‘The developing.countries also attempted such pdliciéé‘1>
though they came to pursue these éoals at an:international level. In
both cases, however, the aim was more access than control and it appeared
that fherdeveloping countries at least were prepqred to accept the
conference system as long as they had influence within it. The developed

states, after resisting the principle and practice of these challenges

during the 1960s and 70s, have reluctantly come.to accepf them.
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Given' the self—:egulatdi& nat@re of the‘regiﬁe, whiéh resgricted
the.extenf'and character of goverﬁment action within iﬁternatiqéal
shipping, it is not surpriéing that the role of in;ernational rulés and
»agehcies was even more minimal. 'Oﬁ course shipping was most definitely
an international industry and the conferénce sysfem‘wﬁich regulated it
became international as it de;eloéed. It was international Qiﬁhin the

context of an industry regulating itself; it was not intergovernmentally

controlled in any sense: . - e
There was some earlj‘qodification of the conduct of shipping based
on practice. and custom and to some extent this codification constituted

the international rules of shipping. They were invoked, however, at the

discretion of -governments as much as to legitimate their actions as to
establish a system of rules. -Towards the end of the nineteenth ‘century a
number of interests in the industry with the support of their governments

created international agencies to unify and codify laws and practices

within shipping but these were almost entirély at the 'technical'»level;
reflecting their intéreSts rather than a system of international regula-
tion.
It was qot until the 1940s that an international agency, the IMCO,
was estéblished\toﬁregulaté the regime.' Its goals, howeﬁer, were ostensibly
limited fo protecting the p?inciplés of the regime and ‘preventing its
ab;se. Its strdcturé favoured the prinéipal maritime states and seemed
'likely to express their view of the.regime. Even then the resistance of
some states #o this form of 'regulation' and of shipping states to a
perceived bias towards the status qu0’limited its agenda to largely

technical issues.
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The creé;ion of UNEGTAD and.its Shipping Committee was a key step
in the.development of the international shipping regime. It reflected
| o the.emé;gence of otHer states' interests in the sector as well as their
determination to pursue them nationally ana'iﬁ;ernationally. While it
is true that the characte; of the organization was‘not initially.defined,

being the result of a comprbmiserwhich both sides interpreteh differently,

the Committee soon became identified with the aspirations of the Third

Wofld. This”took place in the qoﬁtext ofxinéreasing déveioping state
activities in interﬁatibnal agencies, as they sought to chgngé the
structure of‘theuinternationaliéconomy.l

As its‘competence in international shipping developed overvthe,
years the Commi£tee shifted from being a forﬁm for debate to an instru-

ment for developing the policies of the Third World. With the support

of the UNCTAD Secretariat, and the creation of working parties and

contact groups, the developing countries were able to formuldte their

demands and their policies into a code of gonduct for the conference

system. The code expressed the changes sought by the developing
gountries in the structure of international shipping, by alfering——
though not necessarily abandoning--the principles ;f the regime. In
its provisions .on cérgo rgsérvatign; the‘cbde rejected the princiﬁle

of the free flow of shipping and it also legitimised the role of the’

state and 1egi$lation within }nternational shipping. It did not
however ahandén the principle of«sélf—regulation nor thaf of non-—
intervention; the code left much to thé discretion of a reformed con-
ference system. Rather than mapking the abandonment of the inter-—

national shipping regime, the code demonstrated that the developing
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countries' maiq goals were access tb that regime and the legitimafion
of their policies.

The codéirefiecfed a major shift.in the international shipping
regime, but the facters behind that shift aré mot so clear. Writers on
regimes‘ﬁave noted é number of possible sources for change within a
regime. ‘Iwae are to assess fhe rolevof internafional organizations in
international regimes then we,must.noté Gther elements .that might help
to explain how regimes chang%.

The overall development of the international economy has clearly
influenced the character of the regime. It was imperialism aﬁd the

growth of trade that necessitated the development of shipping while the

economic recessions and recoveries have also determined how protectionist

shipping is. “ The Third World countries clearly regard shipping asvjust
one aspect of a generally inéquitéble international economy and have
tailored their policies accordiﬁgly. Likewise technology has béen
crucial in shaping the regime; the development of steam power not only
-gave a lead to Britaih in shipping but also raised the costs of shipping
Vand ?rompted the formation of the conference system. More. recently the
linex trade;, énd the conferences, have been affected by intermodal
systems of tramsport, specifically.container traffic; these requireé far
‘greater levels of concentration than conférences have done and many have
pointed to them-as a factor in the demise of the old administered market
~mechanisms.

These technologies are generaliy‘specific to the industry and it

.

is true that shipping~haé its own dynamics which are to some ‘extent

autonomous of the international‘economy. - The industry has undergone a

N
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cycle of booms and slumps in the postwar era much more frequently than
hasvthe economy as a whole, though the worst slumps have coincided

with the repession of the 1970s and 80s. The res;iting surﬁlus capacity
has been seen by some as a cause of -the weakening of libefal’prinéiples
as well as a cause for the. divisions émongst the developed states>in
recent years. Indeed it éeems likeiy that the presént economic cri;is
in shippiﬁg‘has been a factor in softening the resistance'of‘the
developed maritime states to the develéping states! hithérto unconscian—
ably protectionist policies.3 One ca;ﬁot divorcé)éuch considerqtions,
however, froﬁ tﬁe overall e%osion of liberal values’in.the intefﬂationalv
economy, though shipping is one of the few‘where’it seems to tie inm
with the developing states' aspifations.

There is then something to be said for the 'issue-specific' form

~of explanation. The structure of the industry has not replicatéd that

of the economy as a whole. Britain remained a major maritime state
long after it lost its economic and political leadership while Norway

and Greece demonstrate how small states can be key participants in a

regime.v The role of the United States also suggesfs that power and
influence in the regime does not depend on ovefall strength. It was not
able to codify its view qf shipping in an international organization

due to Séandinavian sgates' resistance nd; was 1t able to imposé its
regulation of shipping unilaterally, though its ;ctions undoubtedly
challenged the regime. It could not asseft its postwar power to 'lead'
shipping as Britain had. '

State power has, however, conditioned the development of the regime.

The 'national interest' has been the key. factor in states' policies
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whether they view it in terms of laisséz—fairg or national security.4
In the regime as it evol;'ed d;lring' the 19th and 20th cenfu;ies,
governments saw their owﬁ, and their industriés' interests as best
served in-a self—re‘g'uia'toryj regime; now, a differeﬁt pattern of states
with different economic structuréé has led to a ﬁar more interventionist
regime. None of th‘is ‘i:s to deny, of course, the pattern of relations
and the diﬁferénces within these states, nor that any such ideology
feflecté avtruly 'national interest'. It is only to assért that state
power, or the withholding of it, ‘has been instrumental in shéping the
regime. Within -thosg states the shipping industry has been a major‘}
pressure either for c.hange or the"sta‘tus quo, but the actions of states
either individually or collectively have VSe>t ‘tl‘1e terms for the conduct
of international shipping. ’ -

What, then, has been 't:hé role o*lf int\erqational organizafidn in
regime change? Prior to 1948‘,"such organizations as exiéted primarily
reflected the non;interventionist princi_plés of the regime. The
creation of IMCO reflected, in part, t};e postwar explosion of inter—
national organizations and,in part, an attempt to codify the pginciples
of international shipping. kIt wa;; laxi“gely an American and British B
initiative constituting a coxﬁpromise between liberal prinmciples and
the American desire to limit restrictive practices, in 1_mich the same wa-y
as the ITO aimed to do so in the field of t{ade as a whole. Due to
resistance to the very principle of such an organization and the absence
of a concerted effort to enforce the Convention, IMCO was restricted to:
a tech.nical role. This period :w;als one in which the principles of the

regime were largely intact, even if changes in the structure of the

industry were under way.
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By the time UNCTAD was formed, these structural changes, particulérly
the development of Third World fleets, were increasingly challenging the
regime. As a product of the Third World's 'strength' within the ﬁnited
Nations and of their economic problems, UNCTAD was to serve as a forum
for expressing their demands and for proposing solutions to their
problems. It was initially more a 'forum' than a 'service' organization,
in Cox and Jacobson's terms.5 As we have seen, however, it developed an .
increasingly 'service' orientation in drawing up reports and studiés from
the developing states' perspective. This iatter role entailed an
increasingly activist-and partisan organization, one in liﬁe with ;he'go;ls
of its first Secretary-General.

On first view t;!% can be seen as purely symbolic or indicative of
changes accurring élsewhere in the iﬁtetnational regime; just asltﬂe:
limitgd agendas of the pre-~UNCTAD shipping organiza;ions reflected the

* former regime so the Shippgng Committee's debates, studies, resolutions
and codes of conduct, i.e. the appearance of action, reflected the
challenge to that regime. Cox has suggested that international organiza-
tions be regarded as a historical process of the institutionalisation of
hegemony or counter*hegemony,6 that is, of the prevailing principles in

. a regime or of a shift in or challénge to that regime. This has
certainly been a part of UNCTAD's role.

Yet this appears to relegate international institutions to the
status of afterthought or superstructure without necessarily suggesting
a more autonomous or influential role in international regimes. Krasner,
on the other hand, regards organisations like UNCTAD as key instruments

of Third World éction.7’ As noted in Chapter 3 he attributes this to, on
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the one hand, their weakness in implementing internal policies and

their shared sense of weakness in the international economy, and, on

the other hand, to the autonomy of the UN system following the decline

of American influence within it.. This has enabled the developing
states to adopt international organizatlons as a means of policy, given
their numerical strength and relative solidarity. The activities of ‘the

Shipping Committee demonstrate how this can be done, by developing a

" consensus on the problems facing the Third World and pushing thréugh

solutions, which have eventually gained the backing of theideveloped
;tates (though one must take into account the broader processes at
large both in shipping and the international economy as .a whole to
undegstand why the developed states chaﬁged tack) .

The Code of Conduct, which has been seen as the principal change
of rules in the international shipping regime, marks a culmination
in UNCTAD's work. It also reflects the developing countries' concern
to codify their demands. Roffe has noted the apparent contradiction
between their distrus£ ofitraditional internatibnal law principles,
as seen in their view of bodies such as the CMI, and their adherence~
to the forms of international law in expressing their demands.8 Thé
Code was the first of‘a series of legal or quasi-legal inétruments
proposéd by the developing countries in>various institgtions, including
codes of conduct on tramsfer of technology, transqational corporations ‘
and the f%ow of information as well as the Integrated‘Progr;mme for.
Commodities; even the déclaration on ﬁhevNew Irternational Ecbnomié
6rder and the Charter of»Econoﬁic Rights and‘Dutiés of States have

. , . . s e 9
been seen as the basis of international norm-setting activities” and



I

- 142 - »

as constituting an alternative body of dnternational law. It is also

notable that the developed countries have been in most cases more

resistant to the adoption of the form as well as the contents of such
. . 10

schemes than they were with the liner code. In all cases these

disﬁutes havé been played out in general agencies of the UN; i.e.,

" agencies with a Third World majority, and many of them under UNCTAD's

auspices. Given the initial resistance to the Liner Code, and the

: - \ o
snail's pace with which it gained support, however, it may be too early

to comment on the chances of these other measures.

It is possible then to loéate two types of function played hy
international organizations in fegimes and the process of regime change.
There' is a foruﬁ[register rolé where the agency reflects the structures
of power and.in;erest‘within the regime. Often its function will rein-
force the principles of the regime, as in the CMI and, less so, the
IMCO but it ne?d ;ot do so; UNCTAD as the fofum where the fo?merly
;ndiscussed issues of international shipping practice were debated also
serves this task while its development in terms of its activities and
perspective reflected the developing countries' views and_policies in

shipping.

N -
On the other hand there is an instrumental role, where the agency

"is used as a means of consolidating or challenging the regime, rather

than simply refleéting the state of the regime. To a limited extent

&

institutions such as IMCO, CMI and the OECD have played such a role in

_reinforcing or reforming the regime. UNCTAD, however, has been very

active in this respect, as the fourth chapter demonstrated. Moreover

e .
under this function, it is possible to accord the agency itself a certain
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aut&%omy in terms of'aégnda—setting, task~expansion etc. While

bvé%&ll one would regard ‘that the developing states formulated their
demands th¥ougﬂ UNCTAD, {t remains the case ;hat the agency guided them -
in the process of formulating tho;e demands and, in a few cases, of
indicating policie§ to them\

:he'caée of UNCTAD démoqstrates that international organizations
have ‘a rglé, albeit a limited one, within international regimes. Th;ugh
‘the key forces in bringing about regime change lay in both broad changes
in the intérhatipﬁal economy, %n factors specific to the shipping
sectorvand in national policies, the work of UNCTAD helped codify and

Vto s§m§ exteﬁt bring about radical changes to a regime established for

a centu;y. In terms of the,stu&y of international relations, the case
study suggests that regime analysis is a fruitful means of approaching
the study of international organiza;ion and its role in the international

political economy.
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