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“When did you start turning people into slaves when their mothers gave birth to them as free human
beings?” — Caliph Umar Ibn Al-Khattab (d. 644)

“...An art, which has an aim to achieve the beauty, is called a falsafa (philosophy) or in the absolute sense
it is named wisdom. A just city (Madina al-Fadila) should favor justice and the just, hate tyranny and
injustice, and give them both their just deserts...We can achieve happiness only then when we have a
beauty; and we have a beauty thanks to philosophy. The truth is that only because of philosophy we can
achieve happiness.” — Abii Nasr Al-Farabi (Lat. Alpharabius) (d. 950)

“...If you advise someone on the condition that they have to accept it, then you are an oppressor”
— Abi Muhammad Ibn-Hazm al-Andalusi (d. 1064)

“...Declare your jihad on thirteen enemies you cannot see — egoism, arrogance, conceit, selfishness, greed,
lust, intolerance, anger, lying, cheating, gossiping and slandering. If you can master and destroy them, then
you will be ready to fight the enemy you can see.”  — Abi Hammid Al-Ghazali (Lat. Algazelus) (d. 1111)

“...the purpose of theories of creation and emanation is to explain the fullness of a world bursting with
God's presence in terms of a relation of ontological dependence between the world and God. That purpose
is defeated if ontological dependence is equated with existential identity — or for that matter with the
nonentity of either member. Unless things have being, a being of their own, enough in man's case allow
moral freedom, God's gift is empty, meaningless. Even an asymmetrical relation must have more than one
member. For the doctrinaire determinist, of course, the notion of self-determination is specious, useful
perhaps, and phenomenologically impeccable, but objectively an illusion. All behaviour is externally
determined since behavior itself is no more than the pattern of conditioned response.”

— Abii Bakr Ibn-Tufail (d. 1185)

“...Since this Law [Sharia] is true and calls to the reflection leading to cognizance of the truth, we, the
Muslim community, know firmly that demonstrative reflection does not lead to differing with what is set
down in the Law. For truth does not contradict truth; rather, it agrees with it and bears witness to it.”

—Abii Al-Walid Ibn-Rushd (Lat. Averroes) (d. 1198)

“It is better and more satisfactory to acquit a thousand guilty persons than to put a single innocent one to
death.” — Miisa Ibn-Maimiin Al-Qurtabi (Lat. Moses Maimonides) (d.1204)

“...The greatest and noblest pleasure we have in this world is to discover new truths, and the next is to
shake off old prejudices... A man who seeks truth and loves it must be reckoned precious to any human
society.” — Frederick II, Holy Roman Emperor (d. 1250)

“Man was born free, and he is everywhere in chains. Those who think themselves the masters of others are
indeed greater slaves than they...There is but one law which, from its nature, needs unanimous consent.
This is the social compact; for civil association is the most voluntary of all acts. Every man being born free
and his own master, no-one, under any pretext whatsoever, can make any man subject without his consent.
To decide that the son of a slave is born a slave is to decide that he is not born a man.”

— Jean-Jacques Rousseau (d. 1778)

“...Arabs have historically been very attracted to words. Because the words they used had always been
filled with facts pulsating with life, the words they listened to were meant to be heard by the heart and not
just the ears. They were supposed to evoke a response of the whole person, not only the tongue. Therefore,
it has always been that for Arabs, words had a certain sense of holiness: to them they were similar to
promises, linking life and actions, whether this life is that of the individual or of the group. ”

— Michel Aflaq (d.1989)



Abstract

While the (re)conquest of Arabia as manifest in 2003 Iragq, and 2006 Lebanon, were
respectively Act | and Il accenting sovereign figures exercising necropower by adjudicating
(iDlegal doctrines (i.e., pre-emptive defense strategy) legalizing extrajudicial techniques of
violence founded on discursive technologies of racism, I argue that the “Islamist Winter” —
temporarily dubbed the “Arab Spring” in 2011 — is Act Il reifying similar legal doctrines (i.e.,
Bethlehem Legal Principles) and a (secular) linear temporal perception of time seeking to
implement a New Middle East (NME) that is no longer “resistant to Latin-European modernity”
but amenable to such inclusive exclusion historicist telos. The importance of “creative anarchy” as
a positivist legal technique in producing chaotic developments such as carnage and a “crisis” or
“emergency” of displacement — with sovereign members of jus gentium authorizing agents of
terror (i.e., death squads/war-machines) — is that it reveals the deadly technologies of racism and
relations of enmity inherent in sovereignty as a positivist juridical concept endowing sovereign
figures with the power to formulate legal doctrines that ultimately subjugate Arab life to the power
of death (necropower). Therefore, one of the main questions orbiting the writing of this dissertation
is interested in deconstructing and critiquing jus gentium — by adopting a Third World Approach
to International Law (TWAIL) in tandem with necropolitics and biopolitics as paradigms of
analysis — to disclose that it is because jus gentium valorizes positivist jurisprudent scholastics
postulating an unbridgeable cultural gap between an Athenian mode of Being as a universal
sovereign subject, and a Madinian mode of Being as the particular object denied sovereignty, that
leads ratiocinative sovereign figures to legally exercise necropower on the Arab body. Therefore,
the following chapters seek to go beyond the limited (post-colonial) idea asserting that the problem
with international law is that it is primarily “Eurocentric” since the simple solution to such a claim
would be to include the non-European body in International Law. Rather, the primary question
constellating this monograph is: what are the experienced consequences of being temporally
included and what are the experienced consequences of being temporally excluded from a legal
regime (i.e., jus gentium) reifying a Latin-European philosophical theology universalizing a
particular set of liberal-secular cultural mores as a “cultural benchmark™ (i.e., purity-metric) in
order to be-come imagined as temporally “inside” jus gentium?
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Introduction

“Their life is short, but their number is endless; they, the Muselméanner, the drowned, form the backbone
of the camp, an anonymous mass, continually renewed and always identical, of non-men who march and
labor in silence, the divine spark dead within them, already too empty to really suffer. One hesitates to call
them living: one hesitates to call their death death, in the face of which they have no fear, as they are too
tired to understand. They crowd my memory with their faceless presences, and if I could enclose all the
evil of our time in one image, | would choose this image which is familiar to me: an emaciated man, with
head dropped and shoulders curved, on whose face and in whose eyes not a trace of a thought is to be seen.”
— Primo Levi (1947)

“The colonial confrontation was not a confrontation between two sovereign states, but between a sovereign
European state and a non-European state that, according to the positivist jurisprudence of the time, was
lacking in sovereignty. Such a confrontation poses no conceptual difficulties for the positivist jurist who
basically resolves the issue by arguing that the sovereign state can do as it wishes with regard to the non-
sovereign entity, which lacks the legal personality to assert any legal opposition. Since the state is the central
and most important actor in international law, sovereign statehood, as defined by European imperial powers,
was the difference between freedom and the conquest and occupation of a people or society.” — Antony
Anghie (1999)

“The September 11 attacks on the United States have become the pretext for the renewal of a world order
centered on...domination.” — Makau Mutua (2002)

“...the history of the modern state can also be read as the history of race, bringing together the stories of
two kinds of victims of European political modernity: the internal victims of state building and the external
victims of imperial expansion...” — Mahmood Mamdani (2004)

“The European age of Enlightenment was essentially schizophrenic in the sense that while it was
instrumental to the rise of ‘implicit racism’ the paradox was that many of the ideas with which the

Enlightenment thinkers positively associated were directly transmitted from the East.” — John M. Hobson
(2013)

*k*k

The Arab World Requires “Creative Chaos” — An Esoteric Legal Concept Revealing the
Urgent Need to Deconstruct and Reflect a Critique of Jus Gentium

When asked about her thoughts concerning the shock-and-awe induced on Iraq in the year
2003 by the Coalition of the Willing, and on Lebanon? by Israel in 2006, former U.S. Secretary of
State Condoleezza Rice replied during a joint press conference with former Israeli Prime Minister
Ehud Olmert in July 2006 that “whatever we do, we have to be certain that we’re pushing forward
to the new Middle East, not going back to the old Middle East” (Bransten, 2006; Karon, 2006,
emphases added). It appears that a “New Middle East” (NME), after almost two decades, perceives
the death and displacement of millions of Arab civilians from their Ummah/Society of
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Communities (Ar. 4f)?, and the effective destruction and humiliation of their endogenous
civilizational ontologies informing (bureaucratic) governance (Ar. 4 ll) as a creative
destruction. A destruction founded on neo-Orientalist ratiocinated imaginaries perceiving chaos
as an inevitable and necessary phase accenting Arabia while it attempts-and-fails to transition into
temporal coordinates accenting the telos of history — Latin-European/Western modernity. The
nomenclature “New Middle East” entails the replacement of an older project proposed by former
U.S. president George W. Bush entitled the “Greater Middle East” introduced at the G-8 Summit
in 2004. While the latter signifier included other majority Muslim countries such as Iran, Turkey,
Afghanistan, and Pakistan, the NME — adhering to a neo-Orientalist mode of representation —
strictly addressed countries situated in the Arab Mashreq (Ar. 3_-3%) and Arab Maghreb (Ar.
<13, In this case, the U.S. administration identified with former Israeli Prime Minister Shimon
Peres’s suggestions elaborated in his 1993 book entitled The New Middle East, and more recently,
the thesis of current Israeli Prime Minister Benjamin Netanyahu’s entitled A Durable Peace: Israel
and its Place Among the Nations released in the year 2000. Peres and Netanyahu emphasize that
the reordering of Arab geography, demography, and the redrawing of colonial borders —
referencing the Société des Nations (also known as the League of Nations) of the mandate era
endowing France and Britain in 1923 with the “sacred trust of civilization” in partitioning
Ottoman-Arabia and transferring Ottoman-Arab populations* (i.e., Sykes-Picot) — is imperative
for the security and stability of jus gentium (Eng. International Law/Law of Nations) characterized
exclusively by an International Society of Nations adhering to Judeo-Christian morality (Peres,
1993; Netanyahu, 2000; Goffman, 2002; Beckett, 2003; Ak¢am, 2012; Abou El Fadl, 2014)°.

Past and current deterministic representations of Arabs founded on neo-Orientalist, culture
talk, or race war discourses have been consistent in adopting logical fallacies associated with
semantically “closely-related concepts such as reification or gross generalisation” (Herzfeld,
2010:248), perceiving Arabia as a monolithic space with “inhabitants”, rather than “political
subjects”, and a “geographic area” rather than a “homeland” (Ar. ks /o= Y1) with different
civilizational and cultural-historical experiences than those temporally reified in ratiocinated
Latin-European philosophical theology (Beckett, 2003; Al-Azmeh, 2009; Kerboua, 2016:11). The
process of hypostatisation (i.e., generalization) informs culturally deterministic and essentialist
reifications such as Arabness as a mode of Being or philosophical inquiry into the nature of human

knowledge (epistemology) becoming clothed, containerized, and categorized as an ethno-religious
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Westphalian protestant ontology of “Arabism” and “Islamism” (Kerboua, 2016). Abstractions
such as the “degenerative Arab mind” imagined as inherently anti-modern, therefore irrational,
transforms Arabness into a violent and terrorizing body receptive to genocide becoming an actual
“cultural” reality. This hypostatisation is enabled with the simplification of the message being
conveyed and the obliteration of a rational, objective, and most importantly, moral understanding
of the (Arab) subject-now-object being obliterated. When Secretary Rice was asked in an
interview with the Washington Post in April 2005 about her thoughts concerning the
democratization process in the Near East and the volatility that ensued following the conquest of
Iraq she stated that “chaos initially produced by democratization is creative chaos” that would
“make things better in the end” (Nafaa, 2005; Bransten, 2006; Karon, 2006; Salt, 2014). Moreover,
she added in 2005 concerning the proliferation of the “Islamist threat” — a dominant neo-Orientalist
discourse constructing the aftermath of the Arab uprisings in 2011 — that “a regional order that
produced an ideology so savage as the one we now confront is no longer serving any civilized
interest” (Salt, 2014). Bracketing her ahistorical and culturally essentialist claims assuming that
Arab space a priori produces savage ideologies because of their homogenous Saracen cultural
and/or racial attributes, the importance of her disturbing claims is that the vision of a “New Middle
East” welcomes, and can even be said to be contingent on exercising “creative chaos” thereby
producing “constructive consequences” such as en-masse displacement and human carnage

supposedly necessary to transform Arabs from “bad” to “good” Muslims (Mamdani, 2004).

While the Iragi conquest in 2003, and Lebanon in 2006, were respectively Act I and 11
highlighting sovereign figures exercising necropower by adjudicating (il)legal doctrines (i.e., the
Bush Doctrine) legalizing extrajudicial techniques of violence founded on discursive technologies
of racism, | argue that the “Islamist Winter” — temporarily dubbed the “Arab Spring” in 2011 — is
Act 111 reifying similar legal doctrines (i.e., Bethlehem Legal Principles) and a (secular) linear
temporal perception of time seeking to implement a New Middle East that is no longer “resistant
to Western modernity” but amenable to such inclusive exclusion historicist telos. The
implementation of a NME was legally activated following the declaration of a war on terror in
2001, with the Bush administration advancing the legal strategy of pre-emptive defense (PEDS) —
also known as the Bush Doctrine — as the means to foment necessary chaos for the democratization
and bodily purification of the Arab world. The making of a “new” Middle East was borne out of

the ruins of the “sacred” (colonial) old. The ruin was not accidental but deliberate since “chaos”
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and “destruction” are simply — from a realpolitik perspective and ratiocinated mind — a means to
an end. The importance of creative chaos — with other interlocutors using variants such as
constructive chaos, creative destruction, or constructive anarchy — in dismantling the post-colonial
bureaucratic state characterizing the Arab world is by no means a hyperbole since Michael Ledeen
— a neoconservative historian advising George W. Bush and a prominent member of the
Foundation for Defense of Democracies (FDD) — stated that the United States “is an awesome
revolutionary force...for whom creative destruction is our middle name” (Levine, 2011; emphases
added; Chican, 2013). As a matter of historical fact, Michael Ledeen proposed a project entitled
the “Global Change in the Middle East” in 2003 conceptualizing “creative chaos” as a necessary
“legal technique” in accordance with implementing a strategy that seeks the demolition of what
exists and the reconstruction of “something new...on the ruins of the old” (Chican, 2013:5).
Ledeen continues by stating that “destruction or positive destruction is our highest virtue...it’s

time for us to once again export the democratic revolution” (Chican, 2013:5).

In essence, the theory of constructive anarchy is similar to Samuel Huntington’s idea of
“stability vacuum” in that the average citizen perceives a gap/cleavage between what exists and
what should exist (Huntington, 1968). However, depending on the dimensions of this cleavage,
the instability or chaos will vary in magnitude and impact which cannot be eliminated by reforms,
but only temporarily improved by “maintaining a variable margin of insecurity and instability”
(Huntington, 1968; Chican, 2013:5). The solution proposed by Huntington, the author of
influential political work entitled Political Order in Changing Societies (1968) and The Clash of
Civilizations and the Remaking of World Order (1996), is that in order to avoid this vacuum of
instability, the destruction of what exists and its replacement with (Western civilizational) cultural
mores is necessarily unequivocal for (a modern) civilization. Theorists of “constructive anarchy”
assert that since instability is “controlled” and anarchy is “creative or constructive”, this will
inevitably lead to building a new political system capable of ostensibly ensuring the security,
prosperity, and freedom of the societies that are subject to this process. However, the moral issue
with a perspective like Huntington’s is that it a priori identifies and sources the idea of “bloody
borders” in Arabia as being rooted in Arab-Islamic philosophical theology, thereby,
deterministically becoming the necessary causal factor in demanding the initiation of a process of
“creative anarchy” (Ar. &3l = () since Arab epistemology (Ar. 3 bcasll/ du jall 4 el 4 s
4w »ll) is imagined as inherently antagonistic to Latin-European modernity (Al-Jabri, 1994).
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Nathan Sharansky and Ron Dermer, the authors of The Case for Democracy: The Power of
Freedom to Overcome Tyranny and Terror (2006) adopted the theoretical foundations of
“constructive anarchy” to argue that Islam is a vector of terrorism which threatens not only the
only democracy in the Arab world — Israel, but also the entire Western world. Their remedy to
such civilizational barbarism rooted in Islam particularly and Arab culture in general — since they
(un)intentionally equate both — involves the use of force to halt the sources of terrorism and the
destruction of “Arab-Muslim” governments promoting a “culture of hatred and Arabization”.
Other proponents of a “chaos that builds” are Robert Satloff — executive director of the
Washington Institute for Near East Policy (WINEP) — and pentagon Professor Thomas Barnett
who believe that a liberal humanitarian intervention by the United States of America is not only
necessary, but the only way the region can be saved from Arab culture breeding fanatics
embodying “Islamism” or “Islamist” tendencies (Satloff, 2000:33; Chican, 2013).

It should be clear that the combination of the adjective “constructive” with the noun
“anarchy” is not random, but deliberate in the sense that it is meant to highlight that Arabia is not
to experience anarchy in the absolute sense of the term per se, but a certain anarchic and chaotic
condition that is deliberate, sustained, and controlled in an attempt towards fundamentally
changing an existing “old” state and its replacement with a “new ordered” state. The confusion of
such hermeneutic language is not unwarranted; combining an adjective with a noun complicates
strategic discourses in that it makes agents of violence (i.e., death squads/war-machines) makers
of chaos and the consequence of their chaos (i.e., displacement and carnage) also a form of
constructive chaos. This paradoxical but careful selection of words is articulated by Secretary of
State Rice when she says “there are views that democracy generates anarchy, terrorism, and
conflict. The reality, however, is different, in that it is the very anarchy that provides the
programmatic foundation to implement the American-inspired democracy...The anarchy that is
created by the process of democratic transformation in the initial phase is a constructive one which
can ultimately lead to a better situation than the one the Middle East is experiencing at the moment”
(Chican, 2013:7; emphases added). Put differently, according to a jus gentium reifying positivist
jurisprudent scholastics, creative anarchy is not about anarchy as a goal in itself but rather is an
exogenous phase supposedly required to implement a NME conceived by its architects as an
“anarchy that builds” (Chican, 2013). This is clear in Secretary Rice’s statement when she

describes the consequences produced by chaos — an Arab exodus of millions and millions of dead
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bodies engulfing the Arab world — as representing the “birth pangs of a new middle east”
(Bransten, 2006; Karon, 2006). In other words, while ambiguity, instability, and chaos are
commonly thought of as possessing negative connotations, when instability becomes “controlled”,
ambiguity “constructive”, and chaos “creative” they suddenly become more palatable for
“legalizing” extrajudicial measures imagined as necessary practices to “aid” and “purify” Arab-
Muslims “temporally stagnating” since the telos of history is Latin-European philosophical

theology, or more specifically, a Judeo-Christian rationalization of law and (im)morality.

Therefore, I argue, that the concept and theory concerning “constructive anarchy” is not
just another “machination” to cover the failure of U.S. hegemony in the Arab Ummah, but rather
that anarchy can only be destructive as highlighted in the post-Islamist Winter period of 2011
(Chican, 2012:9). It becomes “creative” only to the extent that the destruction committed by the
anarchy is constructive for the interests of those provoking and managing it (Bransten, 2006;
Chican, 2013:9). | say this for three interrelated legal-historical developments. One, the Bush
Doctrine of 2002 was reaffirmed through the Bethlehem Legal Principles of 2012 enabling and
rejuvenating the development of legal doctrines adjudicating acts and policies involving
extrajudicial practices (i.e., torture, carnage, and/or indiscriminate bombardment) by
(re)formulating legal doctrinal laws informing jus gentium (i.e., pre-emptive war, immanent threat,
and sovereignty). Two, it is quite “rational” and “constructive” to place the “Islamist Winter” of
2011 and the anarchy, chaos, and destruction it produced in the Arab world directly in relation to
the theory of “chaos” that “destroys” in order to “build” since the whole narrative constructing the
Arab uprising in 2011 as an “Islamist Winter” — according to neo-Orientalist analysts — is founded
on the 9/11 dictum postulating that terrorism and Arab civilization are synonymous thus sourcing
the descent of Arabia into chaos on its primitive temporal positionality mentally debilitating “Arab
mind”. Thirdly, and most importantly, the Arab uprisings of 2011 were translated in Western
capitals as intrinsically connected to the “liberation” of Iraq in 2003. Kanan Makiya, a Brandeis
professor and one of the main intellectual architects and proponents of the Iragi invasion during
the Bush administration stated quite frankly that “the Arab Spring started in Iraq” and that the
attack “paved the way for young Arabs to imagine” the removal of despots (Majumdar, 2011;
Makiya, 2013; Maas, 2013; Husain, 2013). Makiya’s reductionist connection between 2011 and
2003 — amongst others such as Majumdar (2011) — perceive constructive chaos in Arabia as a

means of positive stability to redeem Arabs from their barbaric Self thereby vindicating and
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transforming the actions of “recognized sovereigns” from conguerors to liberators (Anghie, 2004;
Mamdani, 2004). Makiya claims that “there was hardly any war to speak of in 2003 thereby
shifting the blame for Iraq’s descent into chaos and anarchy as attached to Arab culture inherently
being prone to “Islamist terrorism” (Maass, 2013; Makiya, 2013, emphases added).

Rather than perceiving constructive chaos as some sort of Old Testament script where life
and creation are born from the matrix of chaos, and that anarchy and disorder were the origins of
the universe itself, Arabs were repelled rather than inspired by such ungodly “constructive
anarchy”. Former C.1.A officer and Middle East expert Paul Pillar criticizes the comparison of the
conquest of Iraq in 2003 to the “Arab Spring” of 2011 by saying that “if the violence, disorder,
and breakdown of public services in Iraq were the birth pangs of a new Middle Eastern order,
most people in the region wanted nothing of it” (Maass, 2013; emphases added). In other words,
the Irag war became the blueprint — according to a positivist jurisprudence — for how
transformation in the Arab world should and would take place with a series of inter-connected
chaotic moments — such as the “Islamist Winter” of 2011 involving Arab capitals being ransacked
by death squads — being interpreted, appropriated, and managed as simply another opportune
constructive moment for Arab demographic and geographic reconstruction. Approaching the Arab
world through a (neo)-Orientalist lens of “creative anarchy”, | argue, is premised on the
reductionist imaginary that the Arab world consists simply of a geography inhabited by Bedouin
objects waiting to be “constructively engaged”, rather than political spaces comprising political
subjects with different civilizational values and experiences to that characterizing Latin-European
philosophical theology. The extrajudicial consequences of such essentialist framing is given
credence when we remember that former CIA director John Brennan (2013-2017) — one of the
main advocates of Operation Timber Sycamore’s creative destruction producing “modern Arab
Dresdens” after 2011 — stated on February 2016 that the “Middle East...is racked by more
instability and violence and inter-state conflict than we’ve seen certainly in the past 50 years...and
the amount of bloodshed and humanitarian suffering is I think unprecedented. Its been five years
now since the Arab Spring started to take root...Al Qaeda and terrorist organizations did not trigger
that, but they’ve taken full advantage of it” (Engel, 2016; Allen, 2019)

The importance of creative anarchy producing chaotic developments such as carnage and
a “crisis” or “emergency” of displacement — with members of jus gentium authorizing agents of

terror (i.e., death squads/war-machines) — is that it reveals the deadly technologies of racism and
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mechanisms of violence inherent in sovereignty as a positivist juridical concept endowing
sovereign figures with the power to formulate legal doctrines that ultimately subjugate Arab life
to the power of death (necropower) and decide that they “must die”. Therefore, one of the main
questions orbiting the writing of this dissertation is interested in deconstructing’ and critiquing jus
gentium — by adopting a Third World Approach to International Law (TWAIL) in tandem with
necropolitics and biopolitics as paradigms of analysis — to disclose that it is because international
law valorizes positivist jurisprudence postulating an unbridgeable cultural gap between Europe as
a universal sovereign subject and the Arab as the particular object of sovereignty that leads
sovereign figures to legally exercise necropower on the Arab body. This discloses the inherent
inclusive exclusion ethos of sovereignty — therefore jus gentium — originally figuring Arab subjects
as homo sacer/muselmanner® for the ontological coherence of a secular-liberal identity of
belonging (i.e., citizenship) informing Latin-European philosophical theology.

That is, because an Arab mode of Being is perceived as culturally primitive and mentally
incapacitated that leads bio/necropower to elevate the Arab (Madinian) body to the exception —
therefore banned from the social and juridical order — thus making no-body accountable for their
death or exodus since their exclusion from jus gentium as objects rather than subjects of
sovereignty is necessary for the inclusionary coherence of jus gentium. Therefore, a muselméanner
is a body that is identified as inhabiting a geography/abject space rather than a political society,
and a body that is killed with impunity because their life is deemed worthless. With the telos of
history being Western modernity/civilization and since modernity and civilization are willed by
sovereign-power informed by a positivist jus gentium then the need to produce creative chaos is
related to sovereignty — therefore liberal-secular modernity as a project — demanding that for a
universal society to live and remain healthy it needs its threatening opposite to define its purity in
absolute difference to that particular “contaminated society” who “must die” or at least be
“creatively quarantined”. Sovereignty and its interrelated teleological narratives of development,
modernization, and civilization valorizing positivist jurisprudence are therefore, | argue, necro
narratives that involve technologies of racism and mechanisms of enmity that revitalize a
ratiocinative (secular) mode of Being by needing to destroy, humiliate, and transform the Arab
Saracen through the essentialization of their authentic mode of Being by perpetuating “race war”
discourses. In other words, “creative chaos” is an a priori practice and consequence of an

international law dominated by positivist scholastics which deduces that cultural/racial differences
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between a “universal” subject and a “particular” object could be transformed into a legal issue that
necessitates a “civilizing mission” ostensibly seeking to “temporally modernize” the degenerative

Arab society.

Foucault alludes to “race war” discourses to highlight how since the 19th century, racism
informed the “rationality” of sovereign governance with the state no longer being an instrument
“that one race uses against another”, but rather that “the state is, and must be, the protector of the
integrity, the superiority, and the purity of the race” (2003:81). Therefore, with modernity being
willed by a sovereign figure, and since sovereignty evolved into becoming bio/necropolitical®,
then modernity is a racialized project that in effect — when analysed through a necro/biopolitical
paradigm of analysis — reveals the “ideological foundation for identifying, excluding, combating,
and even murdering others, all in the name of improving life not of an individual but of life in
general” (Lemke, Casper, and Moore, 2011:42). Therefore, deconstructing jus gentium using a
bio/necropolitical paradigm highlights that the technologies of racism and mechanisms of enmity
in tandem with techniques of domination and violence informing sovereignty as a positivist
juridical concept makes creative chaos possible because racism — inscribed as sovereignty’s
inherent technology of power — imagines Arabs as the living-dead threatening the purity and health

of a modern Western civil society.

It is racism that allows sovereignty to exercise its most extreme power (necropower) and
produce its original activity (muselmanner/homo sacer) by subjugating life to the power of death
since death is a necessary “creative chaos” needed to improve the quality of “living” life because
Arabs are imagined as “ontologically dead” (Agathangelou, 2011). Sovereignty, therefore,
deciding on the exception by exercising necropower delivers benevolent discourses that while
appearing to derive from a genuine “humanitarian responsibility” ultimately leads to masking and
sanitizing the murder of the Arab as abject-Other (Kristeva, 1982; Kelly, 2004; Mamdani, 2010).
In other words, the act of creative chaos and its subsequent destructive developments accentuates
that racism continues to animate jus gentium in that it acts as a “purity-metric” determining what
legal doctrines need to be (re)formulated and developed to maintain and police the supposed
unbridgeable cultural gap dictating “who can live” and “who must die”. Motivated thus, adopting
a hermeneutics of suspicion to deconstruct and critique jus gentium identifies the Bush Doctrine
as playing a vital role after 9/11 and especially after 2011 in transforming Arab space into spaces

of exception (Agamben, 1998); abject-spaces (Kristeva, 1982) and/or death-worlds (Mbembe,
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2003) imagined as inhabited by muselmanner. Sovereignty — therefore jus gentium — inherently
being bio/necropolitical directly promotes (re)producing the culturalist logic of sovereignty
founded during the colonial encounter and inculcated in international law by making Arabs victims
of Othering strategies sorting them as things less than human and a necessary evil for the constant
refurbishment, (re)actualization, and permanence of (Western) modernity and its civilizational
privileges (i.e., citizenship) (Nyers, 2006; Mamdani, 2010; Abou El Fadl, 2014).

Various intellectual commentators early on during the Arab uprisings in 2011 located in
the U.S. such as Marc Lynch (2011, 2013), and France such as Bernard Henri-Lévy (2015), began
using the neo-Orientalist term “Arab Spring”® and “New Middle East” by perpetuating
reductionist thematic discourses such as “despotism” to denote the Arab world struggling to attain
temporal coordinates accenting Latin-European philosophical theology informing liberal-secular
democratic societies (Kerboua, 2016; Ventura, 2017). By late 2011, the Arab world supposedly
experienced what neo-Orientalist scholars and hegemonic political stratums dubbed an “Islamist
Winter”. The “Arab Spring” —according to the reductionist discourses espoused by neo-Orientalist
scholars — turned into an “Islamist Winter” because the (historicized) temporal positionality of an
Arab mode of Being is inherently averse to reason but receptive to terror. Sovereign figures,
therefore, transformed an ahistorical culturalist statement into a legal difference by (re)formulating
legal doctrines situated in jus gentium as a means to depoliticize Arab inhabitants of the Mashreq
and Maghreb. Sovereign figures adjudicated legal principles reminiscent of the colonial encounter
in the 19" and 20™ century by arming various warring death squads weaving an eternal web of
foreign sponsored armed conflicts catalyzing human carnage and forced displacement (Thomson,
1996; Mamdani, 2004; Al-Kassimi, 2015). According to the United Nations High Commissioner
for Refugees (UNHCR), the Arab Syrian Republic boasted an internally displaced population
(IDPs) of around 8 million, and 5.6 million refugees as of the calendar year 2018-2019 (UNHCR,
2018a, and 2018b; UNHCR, 2019). If we were to add the human cost and displacement figures
occurring across Arabia since 2001 — including Syria —such as Libya, Irag, and Yemen, the overall
displacement figure exceeds 20 million inhabitants, and human cost figures surpass 6 million dead
Arab bodies.

The largest exodus in the 21st century was realized with the U.S., European allies, and
local Arab comprador elites rewriting and rethinking international law (i.e., PEDS and Bethlehem

Principles) after 9/11 in a way that reaffirmed the inherent necropower of sovereignty as a
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positivist juridical concept that wills jus gentium into being thereby managing and manipulating
Arab life by rendering it bare-life. Another important contribution that I seek to highlight is that
displaced Arabs are being denied the capacity to speak and voice their opinions with sovereign
powers subsuming their displacement problem within a liberal humanitarian order utilizing a
technical-problem-solving vocabulary characterizing Arab displacement as a “crisis” or
“emergency” (Nyers, 2006). The issue with a humanitarian discourse supposedly remedying the
plight of Arab abjectivity is that it is sovereign logic that subsumes the solutions extended (i.e., the
Regional Refugee Resilience Plan-3RP) using a positivist interpretation of jus gentium (Fiddian-
Qasmiyeh, 2015; Khallaf, 2016; Jamal, 2016; Makdisi and Prashad, 2016, 2019). The danger in
subsuming the displacement problem of Arabs using a positivist juridical interlocutor — a
ratiocinative sovereign figure — risks not only masking and (re)affirming the inherent necropower
of sovereignty needing to postulate an unbridgeable cultural gap between the Athenian and
Madinian mode of Being to continuously rejuvenate jus gentium, but also vindicates sovereign
figures and local Arab comprador elites complicit in transforming Arabia into necropolises (Eng:

cities of the dead) by exercising necropower.

Deconstructing jus gentium by adopting an anachronic and hermeneutically suspicious
genealogical reading of legal-history highlights that jus gentium — especially since the adjudication
of defensive imperialism in 2003 — requires the Arab body as an inclusive exclusion for the
ontological security of ratiocinated Latin-European epistemology. The slaughter of Arabs evoking
sovereign power deciding over death (necropower) — using war-machines — is en-masse because
they are imagined as ontologically-dead bodies whose death is inconsequential but necessary for
the “order of things”. Adhering to the intellectual framework of TWAIL and necro/biopolitics to
critique the inherent cultural relativism situated in jus gentium highlights how the (re)formulation,
(re)affirmation, and proliferation of exceptional legal doctrines (Bush Doctrine and Bethlehem
Principles), privatization of violence (death squads), and clandestine operations (Timber
Sycamore) were not only central in multiplying and transforming Arab cities into death-worlds
inhabited by the living-dead, but reveals the hidden solidarity between sovereignty and
humanitarianism (Mbembe, 2003; Nyers, 2006; Mutimer, 2007; Mamdani, 2010). Sovereign
figures implicated in the proliferation of “creative chaos” are cleansed from juridical
accountability by appropriating the consequences of chaos (i.e., displacement and carnage) and

subsuming it under a liberal humanitarian order upholding “human rights” seeming to include the
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displaced Arab body in jus gentium but only to end up placing them under an apolitical category
of “refugeeness” stripping them of their subjective consciousness. A liberal humanitarian order
while seeming to include the Arab body as a subject, is quick to exclude them from the privileges
endowed to subjects of jus gentium (i.e., citizenship) because (national) citizenship is only
intelligible with its (positivist) binary opposite — the Arab as refugee — constructed as temporally
primitive. An Arab mode of Being, therefore, is exclusively intelligible to Western modernity by
a priori figuring the Arab body as refugee using Othering-strategies constructing them as
embodying threatening cultural traits endangering the purity of a Westphalian “nation-state”, and
the most “civil” category of belonging (i.e., citizenship) accenting Latin-European modernity
(Nyers, 2006; Perezalonso, 2010; Mamdani, 2010; Zembylas, 2011; Fiddian-Qasmiyeh, 2016,
2018).

Etiology of Third World Approaches to International Law (TWAIL) — A Reflexive
Methodology Contouring Subsequent Chapters

Before | elaborate on the political and intellectual commitments of TWAIL as a scholarly
movement, it is vital to succinctly elaborate on the formative legal and historical phases preceding
the development of Third World Approaches to International Law (TWAIL) L. For over three
decades, international legal scholarship has split into multiple competing factions with
“mainstream” international law scholars valorizing and reifying a naturalist/positivist
jurisprudence on one side, and critical (anachronic) legal-historical scholars advocating for new
approaches to international law (NAIL) on the other. While it is demonstratively true that both
approaches are concerned with the same subject matter that is law, both approaches are not simply
different approaches to international law, but in many ways entirely separate disciplines with
different perceptions — therefore objectives — of international law (Mutua, 2000; Anghie, 2004;
Sunter, 2007; Reeves, 2009; Gathii, 2011; Eslava and Pahuja, 2012). Positivist legal scholars not
only deny and ignore the contributions of alternative voices critiquing the dominant racialized
discourses and jurisprudent schools engineering jus gentium, but when they are acknowledged they
are deterministically categorized and treated as a homogenous group of scholars who characterize
the “sins of post-modern theory” (Sunter, 2007:476). That is, they are described as being
rhetorically colorful, programmatically vacuous, politically dysfunctional, inward-looking, and
exceedingly subjective (Sunter, 2007). Unfortunately for methodological hubris, mainstream legal

scholars overlook the fact that NAIL scholars are critical of contemporary international law and
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the biases underpinning its various legal doctrines by being attentive to the work of mainstream
international legal scholars which directly influenced the emergence of TWAIL. Before delving
into TWAIL-ers intellectual and political movement including their normative commitments, a
few words linking the influence of Critical Legal Studies (CLS) and NAIL in developing TWAIL

is noted before elaborating on the variety of approaches within TWAIL scholarship.

CLS began in the mid-1970s when a group of American legal scholars began questioning
the determinacy of positivist legal reasoning producing many a priori assumptions of mainstream
legal thought. CLS scholars were inspired by the Critical Theory school — also known as the
Frankfurt School — including social theorists such as Theodor Adorno, Jirgen Habermas, Herbert
Marcuse, and Walter Benjamin who sought to critique the telos of history being a “modernity”
founded on a positivist social theory!? (Sunter, 2007). Critical Legal Scholars proceeded to
deconstruct the positivist rationalist underpinnings of modern jurisprudence to “reveal their
political and ideological underpinnings” which according to Kennedy (1986) and Sunter (2007)
was inspired by theorists from the Frankfurt School being skeptical towards a (positivist)
rationalist legal jurisprudence. For CLS scholars such as Hutchinson and Monahan (1984),
ratiocinated law is “simply politics dressed in different garb; it neither operates in a historical
vacuum nor does it exist independently of ideological struggles in society” (as cited in Sunter,
2007:484). By retaining their critical and deconstructionist methodology, CLS scholars in the
1990s began reflecting on developing a new stream of critical international law which became
known as NAIL.

NAIL scholars endeavored to do research of and in international law by becoming
methodologically reflexive “even if this meant concluding the international law itself was
incoherent” (Sunter, 2007:484; Gathii, 2011; Eslava and Pahuja, 2012). With the main focus of
their critical deconstruction involving a critique of the modern (secular) liberal foundations of
international law as being “internally incoherent” (Purvis, 1991:92), NAIL legal scholars
attempted to illustrate the multiple positivist ideological underpinnings of a “modern liberal
secular” international legal order by casting doubt on the possibility of objectivity (Sunter, 2007).
This meant that an international law accented by a positivist jurisprudent school projected a false
sense of rationality, legitimacy, neutrality, and universality when in reality it reflected historically
contingent political power and an unavoidably subjective choice between values (Sunter, 2007).

This is evident, for example, with jus gentium unequivocally claiming that Westphalian
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“sovereign-centric” conceptions of world order and nation-state ontologies of governance are most
superior and rational civil ideas of political order that “fill” and “halt” political vacuums (Sunter,
2007). Even though David Kennedy decided to retire NAIL as an institutional project in 1998 at a
conference entitled the “Fin de NAIL”, it would be TWAIL — founded in 1997 at a conference at
Harvard Law school — which would prove to not only be part of NAIL’s larger project, but also
share some institutional and methodological commitments with CLS and NAIL in critiquing and
deconstructing international law because of their suspicion of mainstream (positivist) international
law developing underdevelopment (Frank, 1998; Anghie and Chimni, 2003; Sunter, 2007; Al-
Kassimi, 2018; Ramina, 2018)*2,

Considering the multiplicity of cultural differences forming the legal philosophical history
of a “Third World” approach to international law, TWAIL was and continues to clearly attempt to
distance itself as an approach from the dominant positivist legal doctrines informing jus gentium.
TWAIL-ers do not reify the (post-colonial) idea claiming that knowledge production concerning
the Third World should emanate primarily from the Global South!*, rather TWAIL scholarship
seeks to intervene within the discourses of international law located in Oriental and Occidental
capitals by emphasizing that any scholar regardless of their cartographic location are invited and
encouraged to engage in such social intervention. As noted by Gathii (2011:35), North American
based TWAIL-ers “are only part of a larger tradition of third world scholarship in international
law that dates back decades”. Therefore, anyone may become part of the TWAIL movement since
there is no need to subscribe to a party program or an exclusive approach or methodology. Chimni
(2011:17) notes that TWAIL is a “loose network of scholars whose work is animated with the
concern to establish a truly universal international law that goes to promote a just global order”.
Therefore, no one “officially” joins TWAIL since one becomes a TWAIL-er by self-identifying
with TWAIL’s principles, commitments, and intellectual movement (Ramina, 2018). The central
project of TWAIL consisting of challenging the hegemony of dominant discursive narratives of
international law benefits from the fact that there is a diverse range of scholars adopting a variety
of approaches and methodologies conducting TWAIL scholarship because unlike mainstream, and
some critical movements, it is not characterized by “dominant” approaches, figures, and methods
that set the boundaries of research inquiry (Gathii, 2011; Ramina, 2018). Rather, TWAIL as a
political and intellectual movement with principled commitment consists of a “fluid architecture

of many individuals who mix, reuse, and re-combine various TWAIL and non-TWAIL ideas and
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themes...As a result there is no full knowledge of all the parts, or even anything remotely

suggesting control” (Gathii, 2011:37).

This explains how TWAIL scholarship is capable of producing critical scholarly work that
navigates differences along with many ideational factors such as race, class, gender, ethnicity,
economics, and trade, together with a variety of inter-disciplinary behaviours including the social,
theoretical, epistemological, and ontological. This variability explains the multiple strands in
approaches and methodologies situated within TWAIL including Critical Theory, Post-Colonial
Theory, Decolonial Theory, Post-Modern Theory, Latina Critical Theory (LatCrit), Critical Race
Theory (CRT), Feminist Legal Theory (FLT), Black Critical Legal Theory — which are either in
dialogue with CLS or are offshoots of contemporary CLS scholarship (Gathii, 2000, 2011; Sunter,
2007). Therefore, TWAIL research is methodologically eclectic and reflexive since it draws from
a number of “different disciplines and represents a diverse range of theoretical leanings —
postcolonial, Marxist, post-structuralist, and feminist”, thus sharing the “political, ethical and
academic commitment to look at the history, structure, and processes of international law and
institutions from a particular standpoint: that of the peoples of the Third World” (Parmar,
Odumosu, and Mickelson, 2008:351).

TWAIL’s Political & Intellectual Commitments: A Naturalized Hermeneutically Suspicious
Epistemological Inquiry — Counter-Hegemonic, Anachronic, and Anti-hierarchical

While TWAIL-ers emphasize their methodological eclectic diversity in approaches, they
are clear that TWAIL is to be understood both as a “political and intellectual movement” that
cannot be severed from its “political commitments” (Mutua, 2000; Anghie, 2004; Okafor, 2005;
Sunter, 2007:487; Gathii, 2011; Eslava and Pahuja, 2012). Thus, while TWAIL-ers are not a
homogenous intellectual group, they do share political commitments or a “checklist” of concerns
consisting of themes and/or principles fundamental to a TWAIL approach. James Gathii (2000,
2011) for example claims that the central commitment of TWAIL is bringing the problématique
of colonialism to the center when discussing international law by remaining cognizant of the fact
that the colonial legacy of the 19" and 20" century continues to position a substantial constraint
on former colonies to the benefit of their former colonial exploiter. Most if not all former colonial
spaces have adopted the Westphalian ontology informing a “Western State” and continue to
cherish legal structures that were instrumental in their “suspension from jus gentium” with former

colonies still carrying “forward large elements of the inherited legal structures from their
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metropole; culturally many have adopted as an official language the language of their former
colonial powers; religious majorities in these former colonies with the exception of middle eastern
countries have adopted Judeo-Christian morality like their former colonial powers” (Napoli, 1998;
Sunter, 2007; Gathii, 2011:38, emphases added).

TWAIL scholars are committed to deconstructing the legal-historical developments
occurring during different “cultural encounters” primarily from a temporal rather than the limited
spatial frame (i.e., West versus East — vice versa). This commitment seeks to accentuate the
immoral consequences of (positivist) legal formulations situated in jus gentium being characterized
by a “purity-metric” separating different modes of Being using reductionist imaginaries temporally
situating the Arab, for instance, a priori “outside law” since they are constructed as naturally
desecrating (secular) “universal law” (Mickelson, 1998; Gathii, 2000, 2011; Sunter, 2007; Al-
Kassimi, 2018). TWAIL scholars emphasize their willingness in wanting to be capable of selecting
what they deem important to incorporate in their endogenous culture from exogenous Latin-
European cultural mores (Gathii, 2000, 2011; Sunter, 2007). Also, they are committed to
advocating an appreciation of the inherent interconnection between different areas of law —
whether in the “Orient” or “Occident” — and that every culture has a particular jurisprudence that
notices the limits of “universalism” (Mickelson, 1998; Sunter, 2007). TWAIL scholars also
challenge the capability of an international law adhering to positivist jurisprudence in being
capable of promoting justice, for instance, in Arabia, especially since positivist scholasticism
makes a distinction between “morals” and “law” thus understanding legal doctrines informing jus
gentium as being historically contingent on secularized Latin-European philosophical theology
(Mickelson, 1998; Sunter, 2007; Gathii, 2011; Koskenniemi, 2002, 2011; Al-Kassimi, 2018).

Motivated thus, the “checklist” of a TWAIL methodology is driven by three purposeful
objectives: 1) deconstruct the use of international law as a regime that includes legal doctrines that
reify a particular philosophical theology creating and perpetuating a racialized (temporal)
hierarchy of international norms and institutions; 2) instead of dismantling international law as a
regime, it seeks to (re)construct and resist positivist legal concepts that perpetuate domination
thereby suggesting the construction of an alternative legal edifice for international governance;
and 3) it seeks to eradicate and emphasize the legal policies that continue to make the
underdevelopment of non-European spaces possible (Mutua, 2000:35). Therefore, TWAIL’s

political commitments — discussed below as counter-hegemonic, anachronic, and anti-
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hierarchical respectively — is committed to a hermeneutics of suspicion informed and
characterized as a naturalized epistemological inquiry (Sunter, 2007). That is, TWAIL’s stance
towards international law is “one of hermeneutical suspicion” and not “post-modern skepticism”
thereby engaging in the intellectual deconstruction of legal doctrines informing jus gentium thus
maintaining hope for enlightened reconstruction (Sunter, 2007:476). Anghie and Chimni
(2003:96) pledge for an approach to international law based on a hermeneutics of suspicion
because it perceives “international law in terms of its history of complicity with colonialism, a
complicity that continues now in various ways with the phenomenon of neo-colonialism, the
identifiable and systematic pattern whereby the North seeks to assert and maintain its economic,

military, and political superiority”.

As a naturalized epistemology, TWAIL’s methodology reflects on the etiology of doctrines
continuously dominating international law, i.e., sovereignty, nation-state, secularism, free-market,
citizenship, and the realpolitik structure of “international relations” (Anghie, 2004; Sunter, 2007,
Eslava and Pahuja, 2012). TWAIL’s political commitment adhere to a methodology that according
to Leiter (2004:74) seeks a “naturalistically respected account of how we arrived at our current,
conscious self-understandings” by critiquing, resisting, and deconstructing classical cannons and
juridical concepts animating jus gentium — therefore Latin-European epistemology — which are in
turn reified by mainstream legal scholars. Since epistemology is understood as a philosophical
inquiry into the source, scope, and structure of knowledge or a philosophical inquiry into the nature
of human knowledge, TWAIL’s naturalized approach to epistemology is therefore concerned with

the causal factors influencing knowledge claims (Quine, 1969; Kitcher, 1992; Pacherie, 2002).

This means that the inductive method adhered to by TWAIL scholars is critical of the
deductive method promoted by a particular reading of “Aristotelian” and “Cartesian” ratiocentric
thinking®®. Naturalism questions the fortuna armchair approach to philosophy and its attempts at
providing (culturalist) a priori solutions to philosophical problems*®. As Pacherie (2002:299) puts
it, “one should not take the label ‘naturalistic epistemology’ to be referring to a single, well-
defined, doctrine. Rather, this label functions as an umbrella term covering a set of approaches that
question in more or less radical ways the tenets of classical epistemology and insist on the
relevance of empirical research to epistemological investigations”. Therefore, TWAIL scholars
are interested in importing the posteriori insights of the sciences into the philosophical arena,

thereby bracketing or even replacing the immoral and unjust approach intrinsic to international
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law as a legal regime which embodies a set of legal doctrines that maintain the idea that the telos
of history is a priori the universality of liberal-secular modernity. TWAIL as a methodology rejects
the ratiocentric foundationalist idea that a priori knowledge trumps a posteriori knowledge. This
IS not to say that TWAIL-ers reject the possibility of a priori knowledge outright; however, they
are suspicious of “universal truths and creeds” and reject the argument that a priori knowledge is
a “class of knowledge that is superior” and “immune from the critiques” of posteriori knowledge
(Sunter, 2007:496).

TWAIL’s naturalized epistemological inquiry being an intellectual deconstructive
endeavor underlining the importance of unmasking and resisting the “legal consequences” inherent
to (positivist) international law — stipulating an unbridgeable cultural gap between Arabia and
Latin-Europe — inevitably makes TWAIL research committed to a “hermeneutics of suspicion”.
Leiter (1998:150-151, emphases added) declares the link between a naturalized philosophical
inquiry into knowledge with a hermeneutics of suspicion by saying: “When one understands
conscious life naturalistically, in terms of its real causes, one contributes at the same time to a
critique of the contents of consciousness: that, in short, is the essence of a hermeneutics of
suspicion”. Similarly, Kitcher (1992) and Leiter (1998:192-193, emphases added) identify the
(re)introduction of psychology into epistemology and a suspicion of the “a priori” as the central
feature of a naturalized epistemological inquiry by saying that we should be “suspicious of the
epistemic status of beliefs that have the wrong causal etiology...To be sure, beliefs with the wrong
causal etiology might be true, but since they are no longer cases of knowledge, we have no reason
to presume that to be the case”. TWAIL’s research methodology is then interested not primarily
with the analytical critique of doctrinal claims of international law as much as with the etiology of
those (suspicious) claims; that is, the historically contingent influences that lead to their rational
institutionalization (Sunter, 2007). The task of a hermeneutic is to establish a criterion enabling
researchers to begin distinguishing between true and false information thus engaging in an act that
attempts to make the meaning of an expression intelligible by appealing to the act of interpretation
and translation (Jasper, 2004). With hermeneutics understood as both the art and the philosophy
of interpretation, it is then a systematic inquiry into “meaning according to a specific set of

philosophically grounded principles” (Sunter, 2007:498).

According to Sunter (2007), while there are several ways of interpreting meaning —

therefore several types of hermeneutics — TWAIL as a methodology is principally committed to
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hermeneutics of suspicion. A hermeneutics of suspicion is an interpretive account that reads
against the grain by attempting to expose hidden meaning from the expression-maker and not the
expression itself because there often exists unexamined “causal forces that explain the real reasons
that we make certain oral and written expressions” (Sunter, 2007:498). In other words, by
understanding the causal factors influencing jurists, policymakers, politicians, journalists, and
other speech actors, we are in a better position to evaluate the veracity and consequences of their
written and spoken articulations!’. Jean Paul Riceeur perceives interpretation as an exercise of
suspicion by ascribing the development of a hermeneutics of suspicion to the philosophies of
Nietzsche, Marx, and Freud whom he claims possessed a methodological aim of a hermeneutics
that is “demystifying” or committed to the “reduction of the illusions and lies of consciousness”
(Ricceur, 1970: 32)*. For TWAIL-ers, hermeneutics of suspicion is vital since it allows the
researcher to engage in critical self-reflection by attempting to determine the true meaning of
doctrines embodying jus gentium and whether they are founded on prejudice or justice. Motivated
thus, TWAIL scholars do not claim that positivist scholars have “bad intentions”, but instead
contend that despite their “good intentions”, mainstream scholars are insufficiently aware of their
temporal Latin-European bias that underpins their socio-political claims in general, and
jurisprudence in particular (Sunter, 2007:499). Needless to add then, TWAIL’s hermeneutics of

suspicion must surely be balanced by an equally strong hermeneutic of self-doubt.

Therefore, the commitment of TWAIL countering-hegemonic convictions is based on the
analysis of historical and cultural evidences that point to international legal doctrines a priori
identifying Latin-Europe as the exclusive qualified creator and sociable subject worthy of
constructing, therefore, making history. TWAIL-ers — dedicated to countering political hegemony
— emphasize that concepts and teleological narratives informing jus gentium are highly positivist
since they adopt a non-reflexive problem-solving logic reifying quantitative approaches over
qualitative approaches thus generalizing or universalizing endogenous cultural ideas and
experiences onto to the “international” by objectifying its subject matter (Mutua, 2000; Anghie,
2004; Sunter, 2007; Ramina, 2018). That is to say, TWAIL-ers are suspicious of hegemonic
narratives which are based on the idea that Latin-European knowledge structures are the exclusive
and superior blueprint informing the idea of civilization and/or modernity (Sunter, 2007; Al-

Kassimi, 2018). Cultural hegemonic ideas of anthropology and sociology influencing the legal
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doctrines situated in jus gentium embody a hubristic conviction that Latin-European ratiocinated

philosophical theology informs the natural temporal progression of Being.

A TWAIL belief linked to the commitment of countering hegemony is suspicious of
making the particular history of Latin-Europe the general history of the world. According to
mainstream positivist legal jurisprudence, cultural hegemonic narratives such as development and
modernity are solely attained by peoples adopting liberal-secular cultural mores informing Latin-
European civilization. It appears that “Western modernity” is the “blueprint; the holy writ of
progress and without it, those ‘uncivilized’ countries would be helpless” (Al-Kassimi, 2018:2). A
counter-hegemonic commitment is cognizant of the fact that the formulation of legal doctrines
transforming cultural differences into legal differences was fundamental to the formulation of jus
gentium by subordinating Arab societies, for instance, to particular secular ideas conceptualizing
“modernity” and/or “civilization”. It is for this reason that TWAIL-ers have generally viewed
international law (i.e., jus gentium) as a hegemonic (legal) regime of domination disguised using
humanitarian discourses of liberation. TWAIL-ers committed to a counter-hegemonic principle in
deconstructing jus gentium are mindful that after the conclusion of the British and French mandate
system in the Arab world after WWII, and the League of Nations ceasing operations in 1946, that
“national independence” was largely illusory and that while formal colonialism ended, post-
colonial spaces were still bonded economically, socially, and politically by hegemonic modalities
of governance that perceived Latin-Europe as the sole zone worthy of knowledge production and
imitation (Bedjaoui, 1985; Slater, 1995; Mutua, 2000; Al-Kassimi, 2018).

The new world order maintained and policed by the establishment of the United Nations
in 1945 had two important “universal” legitimizing features: 1) declaring that newly (in)dependent
spaces have the right to “self-determination”, and 2) that they were to be governed by “human
rights” (Mutua, 2000:34; Anghie, 2004). However, with almost a century nearing since the
establishment of the UN in 1945, the primacy of the Security Council over the UN General
Assembly during the 20" and 21 century made a “mockery of the notion of sovereign equality
among states” (Mutua, 2000:34). This led critical legal scholars to claim that the use of the UN as
a front by former colonial powers “simply changed the form of European hegemony, not its
substance” (Sathirathai, 1984; Bedjaoui, 1985; Otto, 1996:337; Mutua, 2000; Anghie, 2004)*°. It
is important to remember that TWAIL’s counter-hegemonic commitment should not be interpreted

as observing the UN a priori as a hegemonic organization. The UN was and continues to be an
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important organization voicing the concerns of the Global South — as made evident with the rise
of the Group of 77, the UNCTAD, and UNRWA — however critical legal scholars suggest that
Third World approaches to international law underscore the hegemony of the UNSC over the UN
General Assembly by overlooking doctrines, policies, or concerns that are either explicitly or
implicitly founded upon a “civilizational ladder” identifying Third World suggestions and

contestations a priori as irrational.

TWALIL is suspicious of hegemony — legitimized and overlooked by the UN through the
cloak of universality — refusing to call for a UNSC meeting regarding violations of international
law and the selective use of UN organizational agencies to advance the foreign policies of Western
powers (Slater, 1995; Mutua, 2000). The legal examples are numerous, but it suffices to mention
how the U.S. and its European allies conquered Irag in 2003 without UN approval, and more
recently, the UNSC legally sanctioning in 2011 a “humanitarian intervention” in Libya® under the
legal doctrine known as the Responsibility to Protect (R2P) without consulting or cooperating with
the African Union (AU), or even confirming “on-the-ground” findings used to activate R2P
(Anghie, 2004; Forte, 2013; Al-Kassimi, 2017). A counter-hegemonic political commitment,
therefore, is dedicated to producing scholarly research and political action that is first and foremost
concerned with the justice and fairness of institutions, processes, and practices in the international
arena, and with a purpose of eliminating and exposing hegemonic policies seeking to keep an Arab
philosophical theology voiceless and powerless (Bedjaoui, 1985; Al-Jabri, 1994; Abou EI Fadl,
2014).

Another important commitment of TWAIL linked to its counter-hegemonic principle is
concerned in resisting and contesting Latin-Europe’s hegemony over time (i.e., temporal
positionality) which a priori perceives the progression of history as being directed, structured, and
based on a linear temporality based on knowledge coordinates situated in, and progressing towards,
Latin-European time-zones. | argue that among all political commitments informing TWAIL as an
intellectual and political movement that being anachronic when reading-to-deconstruct legal-
history is perhaps the most important commitment to the whole project upholding TWAIL as a
deconstructive, but also reconstructive, approach to international law. The reason is quite simple;
positivist jurists and mainstream legal contextualist have adhered to the temporal idea that the past
has no bearing on the present and that the past is not an important causal factor in explaining
current injustices (Orford, 2012, 2013; Koskenniemi, 2012, 2013). This split in time limits
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scholarship seeking to highlight a continuum in international law (re)formulating legal doctrines
that sanction sovereign-willed practices of domination and exploitation whether during the Age of
Discovery including the Reconquista and Inquisition, or more recently, the war on Arab-Muslims
informing a “War on Terror” and an “Islamist Winter” in the 21 century. While positivist
practitioners perceive time as a linear progression of disconnected moments with the present being
the most progressive moment, an anachronic reading of history perceives time as an accumulation
of moments and that the present condition of Arab inhabitants of the Mashreq and Maghreb is
contingent on past practices adjudicated and continuously reaffirmed by secular legal doctrines

willed by sovereign power.

Johannes Fabian (1983) describes the “denial of coevalness” or denial of anachronism
within ratiocinated Latin-European philosophical theology as the “persistent and systematic
tendency to place the referent of anthropology in a Time other than the present of the producer of
anthropological discourse” (as cited in Helliwell and Hindess, 2013:71; Agathangelou and Killian,
2016). Thus, in Latin-European anthropological accounts of non-Western societies, a temporal
difference is bounded to a violent dynamic classifying different cultures as “unsociable”.
Consequently, the contemporary Arab as Saracen is relegated as lacking dynamism to “progress
in time” because they are imagined as embodying cultural mores temporally degenerative thus
transmuted into our primitive past ancestor which is an essentialist and deterministic practice par
excellence central to the formulation of ratiocinated Enlightened philosophies and jurisprudent
scholastics (Helliwell and Hindess, 2013:71). The deniability of coevalness inflicted on the Third
World persists to this day and can be located in the popular system of categorization describing an
Arab mode of Being as a priori antithetical and antagonistic to the Latin-European liberal-secular

telos maintained by jus gentium.

Essentialist categories such as “premodern” or “traditional” still prevail in rationalist-
positivist legal taxonomy. The Arab subject being transmuted into the distant past is an
anthropological condition that has infused naturalist and positivist legal history in that it developed
a “firm belief in natural evolutionary time. It promoted a scheme in terms of which not only past
cultures, but all living societies were irrevocably placed on a temporal slope, a stream of Time —
some upstream, others downstream” (Helliwell and Hindess, 2013:72). Moreover, this inherent
belief in Latin-Europe possessing exceptional timeless properties is precisely made possible by an

imaginative process which develops a perception that there is an unbridgeable break between the
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past and the present, whereby the non-Western subject is seen as inhabiting a time that we should
not inhabit, that we should have moved on from, and that we should leave behind (Jones, 2003;
Helliwell and Hindess, 2013).

The results of perceiving peoples as being temporally backward — therefore lacking civil-
legal personality — can be deduced from Constantin Fasolt who suggests that “No state could be
sovereign if its inhabitants lacked the ability to change a course of action adopted in the past...no
citizen could be a full member of the community so long as she was tied to ancestral traditions”
(Fasolt, 2004:7, emphases added). Arab subjects imagined as destined to remain stagnant in the
past are perceived as bodies lacking not only “cultural dynamism”, but more importantly, denied
sovereignty, therefore, situated “outside” jus gentium as irrational bodies ruled by the past, whilst
peoples imagined as coeval are perceived as individualized rational free agents naturally attaining
the telos of history. Therefore, from a Kantian perspective, we can deduce that those who exist in
the “present” are seen as agents of knowledge or knowing subjects with whom we cooperate and
consult, whilst peoples who exist in the “past” are perceived as objects which are recipients of
knowledge because they lack Western modernity’s main protestant Liberal-Capitalist ethic of
individualism (Weber, 1958; Al-Jabri, 1994; Helliwell and Hindess, 2013:76; Abou El Fadl, 2014).

This deterministic and historicist claim stipulating that Arab-Muslim societies are devoid
of civilizational ideas and experiences constructing valuable social governing structures is
fundamental in revealing the importance of TWAIL’s methodology emphasizing the importance
of an anachronic reading of legal-history to deconstruct international law. In Foucault’s celebrated
work entitled The Order of Things: An Archaeology of the Human Sciences he mentions the
“categories of man” (Foucault, 1970; Helliwell and Hindess, 2013). These categories were a 19"
century deliberation by modern European rationalist thinkers mapping out what constitutes a
rational man capable of reason informing the “modern episteme” (Foucault, 1970). He contends
that according to Enlightenment philosophy there are individualistic (present) and non-
individualistic (past) peoples with the former category including political subjects located in
Western liberal spaces possessing self-knowledge enabling them to know individuals lagging in
the past and therefore know what is best for them, while the latter category are apolitical objects
deficient of self-knowledge because they lack the imaginative capability and rationality to know

others thereby always requiring direction (Helliwell and Hindess, 2013; Abou EI Fadl, 2014).
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Foucault was highlighting a tradition that has its roots amongst Enlightenment thinkers
who influenced positivist jurisprudence such as Mills, Comte, Durkheim, Le Bon and Maine who
believed that the European man — from a positivist logic — held that the absence of individuality is
an a priori condition that is situated in non-European races who hold on to past traditions thereby
making them objects of international law with no legal personality — therefore “outside” the realm
of jus gentium (Helliwell and Hindess, 2013; Abou El Fadl, 2014). An anachronic legal-historical
reading of international law stresses a non-linear understanding of time and history by emphasizing
the relationship between the past, present, and future. In other words, reading from an anachronic
lens commits to the maxim “Time does not pass...it accumulates” (Baucom, 2005:34). Only by
being anachronic is it possible to uncover the chaotic, anarchical, violent, deadly, and domineering
continuum in past and present legal doctrines situated in jus gentium adjudicated to maintain and
police the supposed a priori unbridgeable “cultural gap” between the sovereign Latin-European

subject as universal, and the Arab object denied sovereignty as particular.

The past two decades have noticed a renewed interest in approaching “international legal
history” anachronically because of the disbelief in teleological narratives such as modernity,
progress, and development not “liberating” socicties at home or abroad. According to
Koskenniemi (2013:216), the disbelief in Latin-European narratives of progress and modernity
that inform legal institutions in the 201" and 21% century is a disappointment that is reflected in the
loss of legitimacy of “inherited narratives” characterizing the “liberal spirit” of jus gentium
(Koskenniemi, 2015; Cunha and Afonso, 2017). The question of teleology in history figures in the
evolution of jus gentium from a naturalist to a positivist school of jurisprudence informed by
Renaissance and Enlightenment ideals that inspired the objective of history as being Latin-
European modernity. The ideals of the Renaissance and Enlightenment are acknowledged as
having influenced the formative formulations of legal doctrines informing international law and
human rights as legal regimes thereby equipping jus gentium with a “sense of historical legitimacy
and empowerment to produce a self-image” (Cunha and Afonso, 2017:203) demonstrating that
“International Law’s intrinsic virtue seems inextricable from its teleological character”

(Koskenniemi, 2015:213).

This (a)historical Latin-European teleological register continues to present challenges for
an anachronic reading interpreting canonical publications informing the discipline of International

Law, including reified events (i.e., Valladolid debate, Treaty of Westphalia, Revolutions of 1848,
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WWI and WWII) and juridical personalities (i.e., Vitoria, Austin, Lorimer, Westlake, and
Wheaton) being confronted with methodologies from a range of philosophical, cultural, and
anthropological influences (Koskenniemi, 2015; Cunha and Afonso, 2017). This challenge is
based on critical legal jurists accentuating that legal jurisprudence in the 19" century, for instance,
demonstrates that “peoples of the international realm occupy different categories in evolutionary
civilizational scales amidst teleologies of progress and backed by historicism’s stage where
triumphant versions of the discipline are performed” (Koskenniemi, 2002; Cunha and Afonso,
2017:198, emphases added). With historicism influencing generations of legal historians by
claiming to produce rationalist scientific understandings concerning the “complexities surrounding
historical register, time and methodology” (Kennedy, 1999; Cunha and Afonso, 2017:198), it is
no wonder that non-mainstream legal-historians have emphasized the danger of distinguishing law
and history as two separate disciplines by endorsing the relevance of the past, in critiquing the

violent formation and continuing terrorizing practices accenting jus gentium.

Anne Orford? defends the commitment of critical legal historians being anachronic to
“grasp legal meaning” by accessing a “broader historical archive”, in contrast to mainstream legal
contextualist historians, by stressing that “international law is inherently genealogical, depending
as it does upon the transmission of concepts, languages and norms across time and space. The past,
far from being gone, is constantly being retrieved as a source of rationalization of present
obligation” (2013:175). TWAIL-ers committed to deconstructing jus gentium by being anachronic
legal-historians, contribute in critiquing the role played by history in legal theory by adopting a
hermeneutics of suspicion that is particularly concerned with interpreting the historical register
concerned with the “placement of imperial and colonial relations at the heart of legal norms and
institutions” (Cunha and Afonso, 2017:199). For instance, the standpoint of TWAILs committed
stance in being anachronic legal historiographers prioritizes engaging the origins of a given
process, that is, jus gentium as a “universalized” legal regime containing legal doctrines that are
(re)formulated to maintain a mythical cultural gap between Arabia and Latin-Europe thereby
(re)actualizing the ahistorical teleology claiming Latin-European philosophical theology as the

exclusive “world-view” leading to political subjecthood.

To tackle this reductionist belief, Anne Orford suggests that the “task of international
lawyers is to think about how concepts move across time and space. The past...may be a source

of present obligations. Similarly, legal concepts and practices that were developed in the age of
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formal empire may continue to shape international law in the post-colonial era” (2012:16,
emphases added). The telos of history being maintained and guarded by an international legal
regime that valorizes Latin-European cultural mores seeking to transform nonconforming Arab
bodies through violence has resumed more explicitly since 9/11, and more recently after the
“Islamist Winter” in 2011. The importance in aligning with an approach and principles expressed
by TWAIL is especially salient when considering that sovereign figures who are members of jus
gentium (re)formulated legal doctrines in the wake of 9/11 — discussed in chapter Il as the Bush
Doctrine or pre-emptive defense strategy (PEDS) — and the Arab uprising in 2011 — discussed in
chapter IV as the Obama Doctrine and the Bethlehem Principles — by authorizing redemptive terror
measures and operations — discussed in chapter 1V as Timber Sycamore — all in the name of aiding
Arabs to transition into a non-degenerative temporal present. According to a neo-Orientalist
discourse claiming that the Arab uprisings would inevitably metamorphosize into an “Islamist
Winter”, the Arab uprisings did not remain a Spring but rather became a “fundamentalist winter”
because Arabs were identified a priori as embodying a primitive culture denying them coevalness
with Latin-Europe thus inherently “rationally” incapable of attaining the telos of history. Okafor
(2005:190) claims that the humanitarian agitation of former colonizers in the wake of 9/11
equating Arabia with terrorism demands a suspicious stance by “carefully unpacking and resisting
the sophisticated and complex process of denial and myth-making that have enabled this deceptive

posture of innocence to be maintained”.

Therefore, as a TWAIL-er, the research methodology contouring the chapters of this
manuscript is committed to deconstructing the history of (naturalist and positivist) legal-history
using an approach that conceives time cumulatively rather than a linear manner thus when we
study the present, we understand it is a product of the past. Committing to being anachronic reveals
how jus gentium — dominated by positivist scholastics — perceives non-European bodies as objects
of sovereignty, denied subjectivity, and inhabiting “zones of silence” devoid of civil knowledge
systems. Also, this exacerbates European schizophrenia — as highlighted in the introductory quote
— by distinguishing the “East” as always requiring “external articulations” from the “West” to
“integrate” and “make sense” of their historical progression (Slater, 1995). TWAIL’s anachronic
stance accentuates the idea that Latin-European modernity is not simply “Self-Made” but “Other-
Made”, and any other essentialist articulation forces critical legal scholars to continue being

suspicious of the tendency of a positivist international law emphasizing a present that perceives
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Arabs as abject-Other figuring a necessary threatening body for Latin-European ontological

security.

Finally, in relation to TWAILs anti-hierarchical commitment, TWAIL-ers contend that a
certain degree of a priori or universality is inevitable, and even desirable; however, TWAIL
scholarship — being counter-hegemonic and anachronic — resists, contests, and is suspicious of
attempts to confer universality on norms and practices that are based on local historical conditions
endogenous to Latin-European temporal-spatial evolution. TWAIL does not adhere to the idea that
free-market, private property, or democracy are superior to, or automatically trump other human
values, but rather emphasizes that a “distillation of universal values may be possible in certain
cases, but how that process is conducted makes all the difference. Otherwise, powerful economic
and military interests are able to force their views on the rest of the world and freeze them as
eternal, inflexible truths” (Mutua, 2000:37-38). As stated bluntly by Mutua (2000:37), it is
particularly concerning when universal norms and creeds become a priori especially when such
norms are “given the sanction of international law, and therefore become a requirement for non-
European societies” to become coeval with, therefore a member of, jus gentium. TWAIL scholars
adhering to a hermeneutics of suspicion and a naturalized epistemological inquiry are aware that
mainstream international law is unambiguous about its claim in being universal — its founders have
unambiguously asserted its “European and Christian origins” (Mutua, 2000:33). Similarly,
Koskenniemi (2011:152) declares that “the histories of jus gentium, natural law, and the law of
nations...are situated in Europe”. As a matter of legal-history, the “father” of international law —
Hugo Grotius — traced the historical legal history of jus gentium to Francisco de Vitoria, a Roman
Catholic philosopher, theologian, and jurist in the 16" century known for being one of the founders

of the Salamanca scholastic school of jurisprudence developing naturalist jurisprudence.

Mohammed Bedjaoui, an Arab Algerian jurist, highlights the universality or hierarchy of
liberal-secular jus gentium by stating that naturalist and positivist jurisprudent schools “consisted
of a set of rules, with a geographical bias (it was a European law), a religious-ethical aspiration (it
was a Christian law), an economic motivation (it was a mercantilist law), and political aims (it was
an imperialist law)” (Bedjaoui, 1985:153)?2. While there are several ratiocinated juridical concepts
that expose the hierarchical nature of international law which is the subject of chapter I (i.e.,
society, just war theory, and civilization), sovereignty as a liberal-secular juridical concept is by

far the most important concept revealing such essentialist tropes especially when we remember
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that jus gentium developed through the encounter between a Latin-European mode of Being
declared sovereign, and a non-European mode of Being denied sovereignty. The naturalist and
positivist juridical concept of sovereignty was key in justifying, managing, and legitimatizing
subjugating inhabitants of Arabia embodying Arab civilizational life-world experiences.

With statehood being territorially willed and recognized by a sovereign figure who is the
sole actor who possesses such will-to-power, the legal doctrine known as “sovereign recognition”
— as mentioned by Anghie in the introductory quote — was the difference between freedom and the
conquest of a supposed inferior people (Mutua 2000; Anghie, 2004; Gathii, 2011). According to
Mutua (2000:33), since non-European spaces were denied sovereignty according to a “universal
international law”, the colonialization of “independent, non-European lands by Europeans was
therefore justified, whether it was through military conquest, fraud, or intimidation. Since
colonization was part of the manifest destiny of Europeans and ‘good’ for non-Europeans...any
method deployed in its pursuit was morally and legally just. Brutal force, including the most
barbaric actions imaginable, was applied by Europeans in the furtherance of colonialism”. Since
international law has been driven by a complex emphasizing a “cultural dynamic of difference”
transforming cultural differences into legal differences, dominant jurisprudent schools
characterizing jus gentium — naturalism and positivism — were and continue to adjucate legal
doctrines endowing sovereign figures the duty to civilize, transform, and control the non-European

body.

Therefore, TWAIL-ers anti-hierarchical commitment assumes the “moral equivalency of
cultures” and rejects strategies of “othering” cultures dissimilar to Europe or the “creation of dumb
copies of the original” (Mutua, 2000:36). Also, they recant the “universalization” of cultures under
the guise of promoting modernity, humanitarianism, development, peace, and global order (Mutua,
2000). Instead, a TWAIL approach demands a dialogical maneuver across cultures to establish the
“content of universally acceptable norms” (Mutua, 2000:36). TWAIL is committed to international
law and deems it necessary and important; however, it sees the current mainstream school of
jurisprudence as illegitimate because not only does it reify and privilege Latin-European cultural
experiences, but requires the fabrication of a reductionist imaginary constructing Arab
epistemology as embodying “unsociable” and “unaccultured” bodies for Western epistemological
coherence. TWAIL-ers believe that such “epistemic violence” informing a hierarchical “race war”

discourse situated in jus gentium ultimately fails because it denigrates rather than affirms the full
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richness of a multicultural world and “universal” law. Jus gentium claiming that a natural
distinction exists between law and morality inevitably fails at delivering the “promise of
universality” since the development of legal doctrines moralizing extrajudicial measures when
translated on the Arab body, remind us that the privileges and inviolability of jus gentium is
contingent on temporal positionality (Bedjaoui, 1985; Beckett, 2003; Gathii, 2011; Eslava and
Pahuja, 2012; Orford, 2012).

TWALIL is a historically “aware methodology” that challenges the simplistic post-colonial
scholarly vision of an “innocent” Global South and “supremacist” Global North (Mutua, 2000;
Sunter, 2007; Gathii, 2011; Eslava and Pahuja, 2012; Al-Kassimi, 2018). Instead, scholars
adhering to TWAIL have produced a vibrant “chorus of voices”?® located in the Global North and
Global South committed to ongoing debates concerned with critiquing the (im)morality of an
international law dominated by positivist jurisprudence seeking to continuously transform cultural
differences into legal differences thus revitalizing injustices managed, maintained, and
manipulated by legal formulations situated in jus gentium (Dirlik, 1994; Mickelson, 1998; Mutua,
2000)%*. Mickelson (1998:360) highlights that Third World perspectives to international law
occupy “a historically constituted, alternative and oppositional stance” to the dominant positivist
school of international law, by including multiple “chorus of voices that blend, though not always
harmoniously, in attempting to make heard a common set of concerns”. Likewise, Mutua
(2000:31) describes TWAIL scholars as including a “broad dialectic of opposition to international
law” united in “their broad opposition to the unjust global order” (Mutua, 2000:36). As a
distinctive oppositional and dialectic way of thinking of international law using a variety of
interlocutors situated in the Occident and Orient, TWAIL-ers consider possibilities for egalitarian
change in multiple issues relating to society, politics, identity, and economics with an underlying
commitment to justice by considering relations between and within the “East” and the “West”.

In so doing, the methodology of TWAIL proceeds from the assumption that it is not only
impossible to isolate “modern forms of domination such as governmentality, from the continuation
of older modes of domination” (Gathii, 2011:26), but most importantly | argue, it seeks to go
beyond the limited (post-colonial) idea asserting that the problem with international law is that it
is primarily “Eurocentric” (Beckett, 2003; Attar, 2007)%. The answer to the problem of jus gentium
can no longer simply be, and should have never simply been that it is “Eurocentric” since the

simple solution to such a claim would be to include the non-European body in International Law.
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Rather, as the chapters informing this manuscript will reveal, the question to the moral issue
characterizing the legal regime identified as jus gentium should be: what are the experienced
consequences of being temporally included and what are the experienced consequences of being
temporally excluded from a legal regime (i.e., jus gentium) reifying a Latin-European
philosophical theology universalizing a particular set of liberal-secular cultural mores as a
“cultural benchmark” (i.e., purity-metric) in order to be-come imagined as temporally “inside” jus
gentium? (Agamben, 1998a; Mbembe, 2003; Anghie, 2004; Koskenniemi, 2002, 2012; Al-
Kassimi, 2018).

As a political and intellectual movement, TWAIL provides an acerbic critique of how the
current international legal regime demonstrates that the formative legal doctrines constituting jus
gentium during the Age of Discovery and Age of Reason continue to be adopted and/or
(re)formulated into legal doctrines that are reminiscent of doctrines adopted to adjudicate a just
war (bellum justum) legalizing extrajudicial practices on the Arab-Muslim body since the 11%"
century. The pre-emptive defense laws formulated after 9/11 by the Bush administration dubbed
the “Bush Doctrine” or “Bush Chaos Theory”, and the Bethlehem legal principles adopted during
Obama’s administration in 2012 and upheld during Trump’s administration, continue to be
doctrines reifying a “cultural dynamic of difference” founded on a ratiocentric idea claiming that
there exists an unbridgeable cultural gap between Arabia and the Latin-Europe (as discussed in
chapter 11). The remedy to such a gap — according to neo-Orientalist proponents — is situated in
Arabs adopting the values maintained by jus gentium — therefore Latin-European modernity —
thereby silencing their life-world experiences and civilizational values. This philosophical-
theological hubris or schism — as thoroughly discussed in the concluding remarks of this
manuscript — has dominated the legal-historical processes of law-making in Latin-Europe with the
establishment of jus gentium in the 15" century secularizing “civil” law by excessively
rationalizing revealed Law (Guénon, 1924,1931; Beckett, 2003; Abou El Fadl, 2014).

While it is accurate to claim that the first academic conference of TWAIL took place at
Harvard Law School in March of 1997, Third World perspectives of international law can be said
to date back to the Bandung Afro-Asian solidarity conference of 1955 which is remembered —
through its communiqué — to have pleaded former colonial powers and their local comprador
collaborators to reconstruct rather than abolish the international legal system by injecting the voice

of reason, morality, and spirituality into world affairs regardless of cultural and racial differences
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(Mutua, 2000; Hunter, 2007; Al-Kassimi, 2018). Mutua (2000:31) declares how the conference
was the “birthplace of TWAIL” because it is “reactive in the sense that it responds to international
law as an imperial project” and also “proactive because it seeks the internal transformation of
conditions in the Third World”. It is for this reason that TWAIL as a political and intellectual
movement is fuelled by strong anti-imperial, anti-hierarchical, and counter-hegemonic sentiments
with scholars aligning with TWAIL emphasizing their explicit reaction to historical processes of
colonization and decolonization influencing the making and development of jus gentium as we
currently observe it (Mutua, 2000; Anghie, 2004; Sunter, 2007; Eslava and Pahuja, 2012; Al-
Kassimi, 2018).

While many mainstream (positivist) scholars of international law perceive international
law as a channel for rights-protection and socio-economic development, TWAIL-ers lament
contemporary international law and its projected legal doctrines as being an oppressive instrument
of power rather than an ameliorative instrument of peace and justice by declaring that international
law is a “regime and discourse of domination and subordination” rather than “resistance and
liberation” (Mutua, 2000:31). Furthermore, as a political and intellectual movement that seeks to
go beyond the limited post-colonial argument claiming that the issue with international law is that
it is Eurocentric, TWAIL-ers emphasize that while international law guarantees sovereign equality
and self-determination to all peoples regardless of culture and race, legal doctrines formulated in
the 20" and 21% century?® continue to legalize conquest by carrying forward a legacy of terror that
is highly reminiscent of the legal doctrines formulated during the formative phases of jus gentium
legally sanctioning a destructive civilizing mission because of “cultural differences” (Anghie,
2004; Gathii, 2011). Antony Anghie argues in his authoritative TWAIL text entitled Imperialism,
Sovereignty and the Making of International Law that doctrinal and institutional developments
relating to international law cannot be understood as “logical elaborations of a stable,
philosophically conceived sovereignty doctrine...[but rather] as being generated by problems

relating to colonial order” (Anghie, 2004:6).

That is to say, one cannot separate colonialism from the formation of jus gentium since the
enduring issues of “racial discrimination, economic exploitation, and cultural subordination”
(Gathii, 2011:31) are to be understood by (re)examining the central relationship between jus
gentium and the “dynamic of cultural difference”. Sovereignty as a rational concept denotes the

endless process of separating cultures by demarcating some as qualified discursive life and others

kel <y 31



as unqualified pre-discursive dead-lives. This rational legal separation proceeds to bridge the
“cultural gap” by developing and formulating legal doctrines charged with technologies of racism
and mechanisms of enmity that subjugate Arab life to the power of death (necropower) by
elevating their body to the exception thus banning them from the juridical and social order
(Agamben, 1998a; Mbembe, 2003; Anghie, 2004; Mutimer, 2007; Shetty, 2011; Ramina, 2018).
The dynamic of cultural difference between an Athenian and Madinian mode of Being continues
to be transformed into a legal benchmark generating some of the defining hierarchical doctrinal
problems of international law with Gathii tersely stating that “the dynamic of difference preceded
the public-private distinction” and “the sovereign-non-sovereign distinction” (2011:31).
TWAIL seeks Transformation Rather than Abandonment of International Law — Resisting
and Reforming the A Priori Cultural “Universalism™ in Jus Gentium

TWAILSs approach to international law is committed to deconstruct positivist legal-history
and its reified teleological narratives associated with a linear historicist perspective of temporality
distorting actual first-hand living cultural experiences of Arabs. By adopting an anachronic reading
of legal-history in tandem with a hermeneutics of suspicion, TWAIL — as a virtual site where
scholars and activists from the South and the North converge voices — also becomes defined as a
political and intellectual movement that is committed to resisting and reconstructing/reforming
international law. As a political movement it refuses to treat as sacred any “norm, process, or
institution of either domestic or international law. All factors that create, foster, legitimize, and
maintain harmful hierarchies and oppressions must be revisited and changed” (Mutua, 2000:38;
Gathii, 2011). The multiplicity of critical voices informing TWAIL do not a priori pursue the
abandonment of international law but rather seek to reconstruct and “transform international law
from being a language of oppression to a language of emancipation — a body of rules and practices
that reflect and embody the struggles and aspirations of Third World peoples and which, thereby,
promotes truly global justice” (Anghie and Chimni, 2003:79).

By bringing to the forefront the immoral consequences ensuing from the transformation of
cultural differences into legal differences accompanying the “universalization” of jus gentium,
TWAIL has successfully consolidated and institutionalized a political avenue that argues for the
engagement and improvement of international law by going beyond the limiting spatial
“Eurocentric” argument emphasized in “post-colonial” scholarship (Mutua, 2000; Beckett, 2003;
Attar, 2007; Gathii, 2011; Eslava and Pahuja, 2012:199). While dogmatic Marxists would claim
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that a “world structured around international law cannot but be one of imperialist violence”
(Miéville, 2005:319), TWAIL scholars more generally declare that international law can offer a
space in which claims about justice and morality can be voiced and heard (Anghie, 2004; Gathii,
2011; Eslava and Pahuja, 2012). Resistance and reconstruction form an emancipatory compound
of deconstruction rather than destruction to overcome international law’s inclusive exclusion
dispositif, while remaining committed to the idea that South-North relationships based on an
international normative regime founded on mutually agreed upon structures reflecting moral and
ethical norms is possible. The prioritized course of action adhered to by TWAIL is to not remain
within the reformist agenda, nor by committing to the chauvinistic idea of completely resisting and
imagining a world without jus gentium, but rather insisting that a systematic engagement and
commitment to resisting the “negative aspects of international law must be accompanied with

continuous claims for reform” (Gathii, 2011; Eslava and Pahuja, 2012:209; emphases added).

TWAIL scholar’s willingness to make international legal history a vital part of their
scholarship empowers them to accentuate the limits of a positivist jus gentium and the areas in
need of reform. Deconstructing secular juridical concepts provides reasons to resist legal doctrines
situated in jus gentium adhering to positivist scholastics such as sovereignty, society, citizenship,
or just war, since their application on the Arab subject reaffirms that sovereignty is necropolitical.
Put differently, suspiciously reading the legal-history engineering jus gentium highlights the
importance of resisting liberal-secular modernity as a telos of history since it requires the
fabrication of the Arab-Muslim as a “threshold body” (i.e., homo sacer, musulmanner) using
technologies of racism elevating them to a state of exception thus making their death
inconsequential, but necessary for the coherence of Latin-European philosophical theology
(Beckett, 2003; Mbembe, 2003; Al-Azmeh, 2009; Abou El Fadl, 2014). TWAIL has the advantage
of highlighting the difficulties of the “long standing idea that bias against the third world is the
discernible and determinate outcome of doctrines and institutions of international law” (Gathii,
2011:42) by not regarding international law as simply an “apology masking the raw power and
philosophical commitments of its western progenitors” (Gathii, 2011:39). While TWAIL resists
the false notion of Third World “innocence/victimhood” and First World “white/guilt supremacy”,
it is however unambiguously clear in articulating the requisite in considering the legal-historical
fact that international law has not been de-colonized or cleansed from its imperial legacy. That is,

the maintenance of the colonial matrix continues to animate post-colonial spaces even after
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“formal independence” was granted by sovereign members situated “inside” jus gentium after
WWI and WWII (Beckett, 2003; Al-Azmeh, 2009; Gathii, 2011; Abou EI Fadl, 2014; Al-Kassimi,
2018). TWAIL scholars resist the hierarchical and hegemonic evolution of jus gentium whereby a
specific vocabulary of “progress” and “modernity” along with the idea of “humanity” and
“civilization” became the pillars of a culturalist international legal order seeking to categorize Arab
subjects “beyond the pale of civilization” (Bowden, 2007, 2009; Beckett, 2003; Al-Azmeh, 2009;
Eslava and Pahuja, 2012; Abou EIl Fadl, 2014).

This Latin-European ethos of hierarchy and hegemony — maintained by a racialized
international law informing concepts of sovereignty, nation-state, and self-determination —
highlights that these foundational concepts and distinctions residing at the core of jus gentium are
rooted in a history that is clearly pointing to “European experiences and conceptualizations”
ensuring that “even if postcolonialism has now become international law’s official ethos”, Europe
continues to rule “as the silent referent of historical knowledge” (Koskenniemi, 2012). For Beckett
(2003), Al-Azmeh (2009), Koskenniemi (2012), and Eslava and Pahuja (2012:197), mythologies
of the non-European as temporally degenerative continues to inform legal doctrines situated in jus
gentium with culturally reductionist categories forming a ‘“historical” terrain over which jus
gentium moves and “divisions and narratives that international law has helped both to create (in
the colonial expansion) and to perpetuate (in the postcolonial world) through its own spatial,
economic, cultural and political biases”. TWAIL’s commitment to resist and reform jus gentium
pays close attention to the “dynamic of cultural differences” informing universal claims of
international law and suggests that overlooking their cumulative effects on the regulation of life
risks misunderstanding the various functional regimes of international law and their biases which
work together to shape constantly and normatively the ways we organize and imagine global
politics (Eslava and Pahuja, 2012). Overlooking the “dynamic of cultural difference” or “race war
discourse” informing distinct functional concepts institutionalized in regimes informed by
positivist law — such as trade, development, or human rights — also risks overlooking the effects
they have on the way international law shapes the world especially since regimes are potent
discursive transmitters of particular modes of Being (Orford, 2003; Beckett, 2003; Koskenniemi,
2011; Eslava and Pahuja, 2012).

A “particular” (Western) form of cultural social life made “universal” informs international

legal regimes thereby cleansing it of “contradictions and assumes that social life should be
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calibrated in a particular way” (Eslava and Pahuja, 2012:202). The regulatory mechanisms
inherent in international law — which makes the particular history of Latin-Europe the general
history of the world — are therefore intrinsically linked to the universality residing at the core of a
“modern” internationally institutionalized legal project. Therefore, TWAIL-ers who resist the bias
and prejudice inherent in juridical concepts informing regimes of rights, trade, and development
are not interested in the “sterile debate over ‘universal’ and ‘relative’ values™ at the heart of jus
gentium, but rather, by prioritizing reconstruction they think it more important to think about
“what kind of universality we want to embrace and what kind of universality we should resist”
(Eslava and Pahuja, 2012:202, emphases added).

Since jus gentium contains a reservoir of law’s ostensibly highlighting the universal
character of jus gentium as a legal regime, TWAIL-ers are aware that jus gentium valorizes the
particularities of Latin-European culture over other cultures. Eslava and Pahuja (2012:210), using
the work of Anghie (2004) highlight that the importance of resisting the “dynamic of difference”
inherent in jus gentium is observed when we notice that civilizations who did not furnish a culture
reminiscent of “universalized” categories dictated by jus gentium were subordinated and forced
“to transform their own way of being, or their particularity, into another culture’s way of being”.
Put simply, it is vital to resist the dynamic of cultural difference since it is generated when one set
of particular values is able to cast itself as universal, while societies who do not fit within this
particular idea of universality are generalized as “lacking something” (Eslava and Pahuja,
2012:211). According to Eslava and Pahuja (2012:211), non-Europeans imagined as “lacking
something” are then figured as expressions of “just another particularity” whose practices and
societies make necessary a cultural gap — maintained by jus gentium — to police the particular (or
the relative) from the universal (or the predominant particular of the time). Therefore, while jus
gentium seems to be an inclusive legal regime, it is more accurately described as an inclusive
exclusion regime since the supposed “inclusion” of the not-yet-modern Arab is only temporarily
intelligible to the Latin-Europe because international law is informed by positivist jurisprudent

scholastics reifying a dynamic of cultural difference.

The legacy of a “dynamic of cultural difference” transforming cultural differences into
legal differences by sanctioning a “civilizing”, “democratizing”, or “humanitarian” mission is not
a “thing of the past”. This is manifest in the first half of the 20" century when international legal

innovations spearheaded by the League of Nations endowed Britain and France with the “sacred
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trust of civilizing” Arabia by forcibly displacing and fragmentating Arab communities, and
similarly, in the 21% century with the war on terror seeking to “obscure its colonial origins, its
connections with inequalities and exploitation inherent in the colonial encounter” (Anghie,
2004:117; Beckett, 2003; Mamdani, 2004; Al-Azmeh, 2009)?’. Therefore, the contemporary
edifice of international law — while guaranteeing equality of all states whether in the North or
South — not only continues to carry a legacy of colonial dissmpowerment and subjugation in the
rules relating to international economic institutions (World Bank or International Monetary Fund),
but also regimes informing human rights and the use of force (Orford, 2003; Anghie, 2004;
Beckett, 2003; Gathii, 2011). According to Mutua (2000:36-37), even the “international order”
known as “human rights” is rooted in cultural relativist rhetoric and corpus which “privileges
knowledge and things” European. As a matter of fact, international human rights law and a
humanitarian order are almost ubiquitous targets of TWAIL scholarship — as | argue in chapter V
— because they mask and reaffirm the immoral consequences inherent in sovereignty as a positivist
concept characterized by an inclusive exclusion. In other words, figuring the plight of Arabs under
the “modern” category of “refugee” masks the original activity of sovereignty needing to subjugate
Avrab life to the power of death (necropolitics) since the figure of the Arab as refugee is none other
than the figure of homo sacer or muselménner. Therefore, rather than focusing on the ontological
possibility or practical efficacy of a universal human rights, or adopting a skeptical or pessimistic
approach to human rights, TWAIL scholars embrace a suspicious stance towards arguments
advocating the “universal applicability of a particular set of human rights norms” (Nesiah, 2003;

Sunter, 2007:503).

TWAIL’s suspicious stance of human rights as a regime maintained by jus gentium is based
on the problematic causal etiology of a human rights discourse. While most TWAIL-ers do not
reject the possibility of an effective and equitable legal regime for human rights protection, they
do however advocate to “unmask the biases that underpin the current regime” (Sunter, 2007:503).
Most TWAIL-ers, including myself, emphasise that lawyers and scholars who advocate for a
liberal humanitarian intervention using a “crisis” and “emergency” problem-solving or
technocratic vocabulary to “save” Arabs are essentially rejuvenating and promoting a “civilizing
mission” whose violence and domination is reminiscent to the formative phases of jus gentium
attempting to “universalize” liberal-secular law while situating Arab epistemology (Ar. &k

dnall 3 laall/ 4y jall 48 24ll) as inherently inferior to Latin-European philosophical theology
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(Beckett, 2003; Attar, 2007; Al-Azmeh, 2009). According to Mutua (2001:204), international
human rights law is a continuation of the Latin-European civilizing mission and he contends that
the “human rights corpus, though well-meaning, is fundamentally Eurocentric, and suffers from
several basic and interdependent flaws”. The structure of human rights law — maintained by a
positivist jus gentium — he continues is “ultimately a set of culturally based norms and practices
that inhere in liberal thought and philosophy” thereby falling “within the historical continuum of

the Eurocentric colonial project, in which actors are cast into superior and subordinate positions”

(Mutua, 2001:204).

Similarly, Vasuki Nesiah — a feminist TWAIL-er — emphasizes the paradox present at the
core of human rights by highlighting how “human rights” are treated as a set of “secular norms”
that are universally applicable. Accordingly, “secular-universalism” is a concept reflective of
specific cultures and is not universally applicable since the specific causal etiological factors
founding jus gentium are based on a rationalized Latin-European history of “French nation
building”, “protestant Christianity”, and “enlightenment feminism” (Nesiah, 2003:139). This led
Nesiah (2003:140; emphases added) to declare that “human rights aspires to be a set of universalist
norms defined in contrast to culturally specific norms, even while universalism emerges as a
vocabulary that is constitutive of the very notion of ‘culture’ itself”. In other words, TWAIL-ers
do not discount the possibility of universal human rights, however they make salient that there is
a striking difference between the universalization of human rights and the universalism in human

rights.

The regime of human rights as it stands continues to be characterized by a philosophical
and theological bias that puts into question the “veracity of claims...advocating its universal
applicability” (Mutua, 2001; Nesiah, 2003; Anghie, 2004; Sunter, 2007: 505; Eslava and Pahuja,
2012). In its humanitarian guise, the universal and the particular are “constituted in the interpretive
gesture of international law’s application” (Eslava and Pahuja, 2012:220). For this reason, TWAIL
scholars, committed to a naturalized epistemological inquiry are interested in the causes of belief-
claims prioritizing etiological examination over substantive analytical critique (Sunter, 2007).
TWALIL scholars prioritize a posteriori cultural evidence since the “a priori”” conceptions adopted
by positivist legal-jurists preserve jus gentium at all cost by grounding their “rational engagement”
with Arabia on historicist information lacking real cultural-historical evidence (Mutua, 1998;
Beckett, 2003; Sunter, 2007; Gathii, 2011; Koskenniemi, 2011; Eslava and Pahuja, 2012). TWAIL
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then, as a methodologically eclectic and polycentric network of political activists, seeks to resist
and reform — therefore transform — international law by deconstructing and reading against the
grain canonical texts and philosophical treaties, political speech acts and academic manuscripts,

with a view to build on and transform the egalitarians aspects of international law?,
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Chapter |

Naturalist and Positivist Jurisprudence: The (Latin-European) Culturalist
Essence of International Law & its Inter-Related Juridical Concepts of
Sovereignty, Society, Art of War, and Civilization

“Is there a uniform law of nations? There certainly is not the same one for all the nations and states of the
world. The public law, with slight exceptions, has always been, and still is, limited to the civilized and
Christian people of Europe or to those of European origin” — Henry Wheaton (1836) in Elements of
International Law with a Sketch of the History of the Subject (Volume 2)

“International Law regards states as political units possessed of proprietary rights over definite portions of
the earth’s surface. So entirely is its conception of a state bound up with the notion of territorial possession
that it would be impossible for a nomadic tribe, even if highly organized and civilized, to come under its
provisions” — Thomas Lawrence (1884) in the Principles of International Law

“No theorist on law who is pleased to imagine a state of nature independent of human institutions can
introduce into his picture a difference between civilized and uncivilized man, because it is just in the
presence or absence of certain institutions or in their greater or less perfection, that that difference consists
for the lawyer” — John Westlake (1894) in Chapters on the Principles of International Law

“Premodern peoples are said to have no creative ability and anti-modern fundamentalists are said to have a
profound ability to be destructive. The destruction is taken as proof that they have no appreciation for
human life, including their own.” — Mahmood Mamdani (2004)

“A just war (bellum justum) ...is not thought to be sacred, merely moral. There is no pretence of having
divine approval, rather merely good reasons (like self-defence) for fighting a war” — Brian Orend (2006)
in The Morality of War

*k*k

Introduction

The importance in deconstructing the immoral consequences of a “dynamic of cultural
difference” — perceived as an indispensable “dynamic process of violent separation” in the
formation and endurance of international law (IL) and international relations (IR) — has been
obscured and misconstrued as a result of a persistent and deep-seated ratiocinated positivist
jurisprudence that has in the past, and continues into the present, to structure both subjects as
valorizing a Latin-European philosophical theology (Anghie, 2004, 2006; Koskenniemi, 2011).
The Latin-European philosophical theology upholding these structures has limited our
understanding in noticing the intimate (chaotic) relationship between a “dynamic of cultural
difference” and jus gentium and/or coloniality and modernity as a liberal-secular telos
(Koskenniemi, 2002, 2011; Anghie, 2004; Orford, 2003; Mamdani, 2004; Jouannet, 2013; Al-
Kassimi, 2018). Therefore, the purpose of this chapter — which presents most legal doctrines and
concepts informing the rest of this manuscript — is to analyze and deconstruct the genealogy of
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formative jurisprudent schools of International Law — Naturalism and Positivism — thereby
revealing the constant desire of jurists to (re)develop and/or (re)formulate correlated legal concepts
relating to the arts of war, society, civilization, and sovereignty. This hermeneutically suspicious
deconstruction suggests that jus gentium was, and remains, animated by a sustained desire to
identify and transform cultural differences into legal arguments thus maintaining the supposed
unbridgeable cultural gap between a particular (degenerative) personality as object of sovereignty,
and a universal (progressive) personality as sovereign subject. This statement suggests that jus
gentium not only continues to be animated by a civilizing mission that entails a necessary violent
transformation of non-European bodies to provide Latin-Europe epistemological security, but
more importantly, it also reveals that jus gentium’s promise of, and respect for “universal natural
law” is premised on the “temporal positionality” of each encountered different culture. Therefore,
rather than primarily discussing antecedents in legal-history revealing the supposed “natural”
antagonistic relationship between Latin-Europe and the Arab Mashreq and Maghreb, | emphasize
the legalization of human carnage and forced displacement resulting from Latin-European
sovereign figures authorizing conquistadors during the development of Latin-European
scholasticism in the Medieval era. This emphasis is deliberate since this chapter attempts to
accentuate a historical continuum and reconnaissance in that most, if not all cultures that did not
adhere to a Judeo-Christian (temporal) morality informing Latin-European philosophical theology
suffered from “creative chaos”, and as a matter of legal-historical fact, were instrumental in the

formulation of legal doctrines situated in jus gentium.

To highlight how cultural differences were transformed into legal difference — thereby
adjudicating extra judicium treatment vis-a-vis subjects constructed as temporally “outside” jus
gentium — | will begin by discussing 16" century Latin-European legal philosophy formulated by
a distinct group of Iberian scholastics belonging to the School of Salamanca which reformulated
— using the works of Thomas Aquinas, Anselm of Canterbury, Augustine of Hippo, and John of
Damascus — the juridical concept known as natural law and the jurisprudence school known as
naturalism. Prominent Salamanca philosophical theologians discussed in this section will include
Dominican friars such as Francisco de Vitoria and Bartolomé de las Casas, including a brief
contrast with Spanish Aristotelian philosopher Juan Ginés de Sepulveda. This is followed by
introducing the legal-history of positivist jurisprudence in the 17" century which complemented

rather than supplanted the naturalist school, and continues to be the dominant juridical school
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informing the methodology and means of acquiring rational knowledge in the disciplines of
International Law and International Relations. By referring to renowned positivist jurists such as
John Austin, John Westlake, Thomas Lawrence, James Lorimer, and Henry Wheaton, the section
will highlight that the legal doctrines and techniques developed and adjudicated by naturalist
jurisprudence to solve the encountered problem of ““cultural difference” continues to permeate and
(re)inform modern present day legal-historical jurisprudent developments. Both jurisprudent
schools stress a “dynamic of cultural difference” as constituting a primary legal influence in
(re)formulating supposed neutral legal concepts thereby masking not the “Eurocentricity” of
international law, but more importantly, that jus gentium was, and continues to be, animated by an
inclusive exclusion temporal dispositif naturalizing an endless civilizing mission with a telos
seeking to transform the non-European biological body into a rational political body personifying
a liberal-secular ethos.

The Latin-European, or more specifically, Judeo-Christian “origin” of jus gentium is
asserted by J.H.W. Verzijl (1968:435) when he declares: “now there is one truth that is not open
to denial or even to doubt, namely that the actual body of International Law, as it stands today, not
only is the product of the conscious activity of the European mind, but also draws its vital essence
from a common source of beliefs, and in both these aspects it is mainly of Western European
origin” (also cited in Anghie, 2006:740). Similarly, Buzan and Hansen (2009:1) highlight that
International Relations like International Security Studies (ISS) is mainly a Western subject,
largely done in North America, Europe, and Australia with “all of the Western-centrism that this
entails.” In this view, international law consists of a series of doctrines and principles that have
their roots in Western geographical spaces, that emerged out of Latin-European psyche and
historical experiences, and were then rolled out to the non-European world which existed “outside”
the realm of jus gentium because non-Europeans did not possess a philosophical theology that
according to recognized (Latin-European) sovereigns allowed them membership in International
Society (Anghie, 2004). For instance, the concept of sovereignty that emerged out of the 1648
Treaty of Westphalia stipulated that all sovereigns are equal and that sovereign states have absolute
power over their territory. However, a major critique of literature concerning sovereignty and jus
gentium is that it overlooks that the “doctrine of sovereign recognition” as a whole was in its
inception, and currently remains, exclusionary. Although the legal framework of sovereignty

continues to play a significant role in international legal thinking, the relationship between
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sovereignty and the non-European world cannot be adequately understood within it (Anghie,
2004). The interaction between European and non-European societies during the colonial
encounter is not a contact between equal sovereign states, but rather an encounter between
sovereign European states and non-European states denied sovereignty (Anghie, 2004; Al-
Kassimi, 2018).

Therefore, the primary legal framework governing the discipline precluded a priori any
examination of non-European societies and how the exclusion of the non-European Other was
necessary to shape the inclusionary components of civilization, society, and sovereignty
engineering jus gentium as a rational legal regime. While there are several distinctive styles of
jurisprudence flourishing from the 16™ century to the 18" century such as Pragmatism accenting
that IL is to be found in nature, ascertained through reason, and that it is a transcendent law that is
binding on all states, it is positivist jurisprudence that became the dominant jurisprudent school
formulating legal-history engineering overlapping “scientific” disciplines such as International
Law, International Relations, and International Political Economy. For instance, the positivist
doctrine extended by John Austin declaring “how is order to be created among sovereign states”
prevents exploring the “dynamic of cultural difference” as being one of the primary reasons for
denying sovereign status to non-European societies. Because sovereignty is a status reserved to
Latin-European philosophical theology, then the problem of “order among sovereign states” arises
only in the context of “Western states”, and the transformation of this into the central theoretical
dilemma of the discipline systematically overlooks the studying of questions relating for instance
to how and why it was decided that non-European societies were denied sovereign status in the
first place (Anghie, 2004).

By including imperialism? as a vital sovereign-willed practice into the discussion which
produced international law and its intimate legal concept of sovereignty, we dispense with the
traditional view of sovereignty being an inclusionary Latin-European legal concept that was
“rolled out” through diplomacy into the non-European world that was somehow naturally non-
sovereign. Therefore, | argue, similar to Anghie (2004, 2006), Nyers, (2006), Koskenniemi (2002,
2011), Orford (2003, 2011), and Jouannet (2009, 2013) that sovereignty as a juridical legal concept
of “ordering” among states consists of mechanisms of exclusion which expel different (epistemic)
modes of Being from the realm of jus gentium thereby becoming a raison d’étre for the grand

redeeming project of bestowing sovereignty and law — therefore civilization — to the wretched
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cultures of earth. Once the initial cultural differentiation was determined and accepted — that
cultures designated as temporally “outside” jus gentium were not sovereign — the discipline was
then capable of creating for itself — by presenting it as inevitable and natural — the grand redeeming
project of bringing periphery peoples into the realm of sovereignty by civilizing the uncivilized in
tandem with developing juridical techniques and doctrines necessary for sanctioning a “civilizing
mission” (Guénon, 1932; Anghie, 2004). Put differently, the doctrine of sovereign recognition
expels the “exotic desert dweller” from its realm and then proceeds to “legitimize” imperial
practices that are deemed necessary to incorporate the non-European world into the system of
international law. This cultural relativist project — made possible with naturalist and then positivist
jurisprudence — is evident with the philosophy of Latin-European historicism being based on a
linear temporality assuming that the history of the colonial world comprises merely the history of
the civilizing mission (Guénon, 1932; Benjamin, 1942; Anghie, 2003). The civilizing mission
constituting international law then assumes that the colonized were not simply passive agents of
history, but rather, did not have a history until they encountered Latin-European rationalism
(Guénon, 1924, 1927; Wolf, 1982; Schmidt, 2006).

Accordingly, the following sections will be concerned with making salient how naturalist
and positivist juridical doctrines came to be accepted in fact as Law by arguing that the evolution
of international law, and the role of non-European societies within this process, is better
understood and illuminated when considering the “dynamic of cultural difference” as the main
causal difference in founding international law (Guénon, 1924; Anghie, 2006). International Law
will then be discussed as an attempt to establish a “universal” system of order among entities
reifying a Latin-European mode of Being imagined as the most temporally progressive.
International law is therefore conceptualized as being animated by a civilizing mission that posits
an unbridgeable “culturalist” gap. This mythical gap transforming cultural differences into legal
differences between the “West” and the “East” then formulates doctrines that are designed to efface
this cultural fissure by bringing the uncivilized/irrational peoples into the realm of civilization
which is administered by a jus gentium that reifies the idea that the telos of history is Latin-
European philosophical theology.

The relativist cultural dynamic of difference distinguishing between civilized and
uncivilized entities is crucial to the formulation and maintenance of the legal doctrine known as

“sovereign recognition” since it continues to inform political relations between Arabia and Latin-
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Europe by providing certain cultures with all the privileging powers and rights of sovereignty,
while (naturally) excluding others as temporally stagnant — therefore lack reason — at being
recognized as sovereign. Therefore, the colonial encounter is not — as suggested by naturalist and
positivist jurisprudence — inconsequential to developing and maintaining international law, but
rather as | will argue, central to its formation and its continued revitalization. As Anghie
(2006:742) notes “it was only because of colonialism that international law became universal; and
the dynamic of difference, the civilizing mission, that produced this result, continues into the
present.”
1. Naturalist Jurisprudence: The Legal-History of a “Dynamic of Cultural Difference”
Informing the Formative Genealogy of Jus Gentium

Within fifty years of Columbus’s colonial encounter with the inhabitants of the Americas,
for many philosophical theologians — who were also, by and large, the jurists of the Renaissance
period in the 16th century — the great question of the New World was beyond all doubt the most
important in Cartesian cartography. Bartolomé de la Vega stated at the time that “what is at stake
is nothing less than the salvation or loss of both the bodies and souls of all the inhabitants of that
recently discovered world” (Bowden, 2013a:153). Also, as observed in the ethnographic research
of Mesoamerican peoples conducted by Spanish Franciscan friar Bernardino de Sahagun entitled
The Universal History of the Things of New Spain® in the 16" century, peoples of different cultures
who came into regular contact with Latin-European explorers and settlers either “adopted
European ways and assimilated, or risked perishing” (Anghie, 2004; Bowden, 2013a:153). At the
very beginning of Columbus’s encounter, we notice this process of seeming to accommodate and
include outsiders within the system of jus gentium while at the same time suppressing and
excluding their voice. This is noted in Columbus’s letter concerning his first voyage to the New
World which he dedicated to the Rex Catholicissimus Sovereigns of the Spanish Monarchy —

Isabella I of Castile and King Ferdinand 11 of Aragon — where he says:

Since | know that you will be pleased at the great victory with which Our Lord has crowned my
voyage, | write this to you, from which you will learn how in thirty-three days | passed from the
Canary lIslands to the Indies, with the fleet which the most illustrious King and Queen, our
Sovereigns, gave to me. There | found very many islands, filled with innumerable people, and |
have taken possession of them all for their Highnesses, done by proclamation and with the royal

standard unfurled, and no opposition was offered to me. To the first island which | found, I gave
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the name ‘San Salvador,” in remembrance of the Divine Majesty, Who had marvellously bestowed
all this; the Indians call it ‘Guanahani.”To the second, I gave the name the island of ‘Santa Maria
de Concepcion,’ to the third, ‘Fernandina,’ to the fourth, ‘Isabella,’ to the fifth island, ‘Juana,” and

so each received from me a new name (as cited in Anghie, 2004:13, emphases added)

What is obvious in the correspondence between Columbus and the Spanish monarchy is
the central significance of law to the whole colonial enterprise exhibited by Columbus by firstly
describing how the voyage is ordained by the Sovereign appointed by God and secondly by relating
his discovery of various undefined islands and peoples which are no sooner described than taken
possession of by means of a legal ceremony that essentially disregards endogenous knowledge
structures experienced and cherished by local inhabitants (Anghie, 2004). The importance of this
passage is that it raises several enduring issues concerning the connection between law and
imperialism in that the “civilizing mission” while seeming to provide a voice to the colonized by
stating “no opposition was offered to me” and that the “Indians call it Guanahani”, the voice of
resistance and the life-world experiences expressed by the encountered are silenced to further the
exhibition. This is made evident when we read Columbus’s description of the “Indians”*! residing
in the New World as they “all go naked, men and women, as their mothers bore them...They have
no iron or steel or weapons, nor are they fitted to use them” (Todorov, 1984; Bowden, 2013a:153).
In fact, he thought them to be “the most timorous people in the world...cowardly to an excessive
degree”. But they were generous to a fault, he continues, “refusing nothing that they possess, if it
be asked of them; on the contrary, they invite any one to share it and display as much love as if
they would give their hearts (Bowden, 2013a:153). This “irrational” form of generosity, explained
Columbus, made them accept “even pieces of the broken hoops of the wine barrels and, like

savages, gave what they had” (Bowden, 2013a:153).

On the whole, he thought that inhabitants of the New World, apparently lacking any form
of civilized personality, would not only do well to embrace a Judeo-Christian morality and the
personality of Spanish Latin-Europeans, but would welcome the imposition of such measures
regardless of the means. Motivated thus, the practice of imperial policies were rational measures
to drive indigenous peoples from their land or to enslave and work them to death. And concerning
the remaining indigenous peoples identified as “more advanced” and/or “less stubborn”, they were
to be “absorbed into the lower reaches of civilization by varying measures of compulsion, periods

of discipline, training and/or tutelage in the ways of civilized Europeans” (Bowden, 2013a:154).

kel <y 45



Regardless of their “progress” in approximating temporal coordinates informing Latin-European
philosophical theology, they would continuously fall short of perfect civilization and thus occupy
the bottom rung in “social” hierarchy and would “generally be limited to living on the fringes of
the society into which they were being absorbed and assimilated” (Bowden, 2013a:154, emphases
added).

These colonial cultural presumptions evident in the formative phases of jus gentium led
Todorov (1984:5) to state that the 16th century “perpetrated the greatest genocide in human
history”. Therefore, Columbus effectively outlines the basic legal principles that would determine
the future of Latin-European encounters and relations with non-Europeans for over 500 years —
much of it under the legal guise of what was known as the “sacred trust of civilization” (Beckett,
2003; Anghie, 2004; Bowden, 2009; 2013a). However, as elaborated below, jurists of the time
such as Las Casas and Vitoria were not content with the legal justifications provided by the Spanish
Monarch in justifying the actions of their private mercenary army known as the conquistadors in
the New World. Both theological jurists went on to become important founding figures of the
discipline of International Law by deliberating that it is the violation of natural law instead of
divine law that should adjudicate the jus ad bellum — regardless of the consequences induced on
the local inhabitants of the New World.

1.2 Naturalist Jurisprudence: The Racialized Origins of Concepts Relating to Sovereignty,
Civilization, and (Just) War

King Charles V of Spain in 1542 was informed that the Spanish conquistadors in the New
World were committing atrocities against local inhabitants by perpetuating a form of “communal
slavery” and/or an imposed labor system known as encomienda (Eng: to entrust) (Galeano, 1973;
Lockhard and Schwartz, 1983). Prior to the practice making its way to the New World, it was
familiar to Arab-Muslims from the Maghreb identified as Moors and/or Saracens after the Spanish
Reconquista of Cordoba in Andalusia and capitulations in 1492 (Galeano, 1973; Beckett, 2003).
The encomienda institution was a sovereign state economic practice that pursued non-Europeans
to “entrust” authorized Crown privateers and/or mercenaries known as Los Adelantados (Eng:
“advanced” title in service of the Crown) in extracting tribute from the colonized (Lockhart and
Schwartz, 1983). The encomienda system traveled to the Americas as a result of Castilian law over
the territory enforced by King Ferdinand Il of Aragon and Queen Isabella | of Castile in 1503

(Galeano, 1973). In the case of the New World, the colonial encomienda system is manifest in the
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geographical (re)making which displaced, denigrated, and segregated indigenous communities
from their family units and cultural experiences (Gibson, 1964; Galeano, 1973). The severity of
the encomienda is evident, for instance, when we notice that the indigenous people of Mexico — in
the wake of Latin-European conquest — witnessed an epidemic between 1519 to 1520 resulting

between 5 to 8 million people perishing (Acuna-Soto, Stahle, Cleaveland, Therrel, 2002: 360).

Furthermore, the catastrophic epidemics that began in 1545 and 1576 also resulted in an
additional 7 to 17 million people in the highlands of Mexico losing their lives to Latin-European
imperialism (Galeano, 1973; Acuna-Soto, Stahle, Cleaveland, Therrel, 2002). Under the
advisement of “men from every expert and learned council,” Charles — the grandson of Ferdinand
and Isabella — issued a ban on slavery and directed that all such enslaved natives be freed. While
some rebelled against King Charles’s orders by continuing to profit from plundering the Americas,
other dissident voices reverted to seeking learned men who could attack the “imperial laws with
solid legal arguments” in the hope that the sovereign might be convinced to reverse his decision
(Bowden, 2013a:155). It was none other than Royal historian Juan Ginés de Sepulveda who took
it upon himself — as revealed in his work On the Reasons for the Just War among the Indians — to
defend the encomienda by launching a defense of Spanish conquest on indigenous groups as
highlighted in Las Casas’ work entitled In Defense of the Indians. Sepulveda’s three main
justifications for just war (bellum justum) against particular “Indians” of a different culture to that
of Latin-Europe were as follows: 1) their natural condition is the reason they are soulless and
incapable to rule themselves thereby it was the responsibility of the Spanish to act as their masters;
2) Spaniards were entitled to prevent cannibalism as a crime against nature and the same went for
human sacrifice; and, 3) it was vital for the salvation of the “Indian” that they convert to
Christianity (Losada, 1971; Galeano, 1973; Hanke, 1974; Hernandez, 2001).

Septlveda’s primary argument was that local inhabitants in the New World, for instance
the Haudenosaunee, are ‘“barbaric, uninstructed in letters and the art of government, and
completely ignorant, unreasoning, and totally incapable of learning anything by the mechanical
arts” (Bowden, 2013a:156). He further says that “they are sunk in vice, are cruel, and are of such
character that, as nature teaches, they are to be governed by the will of others.” By calling on the
authority of Augustine, he insists that “for their own welfare, natural law demands that the Indians
obey those who are outstanding in virtue and character”. In line with the benevolent narrative of

the “sacred trust of civilization,” Septilveda exclaims that if the Amerindians “refuse to obey this
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legitimate sovereignty; they can be forced to do so for their own welfare by recourse to the terrors
of war” (Bowden, 2013a:156, emphases added). To back up such terrorizing imperial venture,
Sepulveda cites Thomas Aquinas who asserted that a “transformational war” is “just both by civil
and natural law” (Orend, 2006; Bowden, 2013a:156). This is similar to the logic adhered to by
Augustine who saw it as just to force someone to do something against their own will if it is in
their best interest, and is a similar reason given by Augustine to approve Roman subjugation of
other nations as just and proper (Bowden, 2013a:156). Sepulveda concluded his “moral defense”
of Spanish conquest in the renowned Valladolid controversy (1550-1551) commissioned by King
Charles V by asserting that “it is totally just, as well as most beneficial to these barbarians, that
they be conquered and brought under the control of the Spaniards, who are the worshipers of
Christ” (Bowden, 2013a:156). Bartolomé de Las Casas was also present at the Valladolid debate
and is remembered for advocating for the natural rights of the “Indians” by stating that the words
of Sepulveda are “poisons disguised with honey.” He further judges Sepulveda by stating that his
arguments are partly “foolish, partly false, and partly of the kind that have the least force”
(Bowden, 2013a:156). He charged Sepulveda with making “certain counterfeit arguments that
favour the greediest cravings of tyrants by twisting texts from the sacred books and the doctrines
of the holiest and wisest fathers and philosophers” (Las Casas, [1550]1974:8). Las Casas further
pleads to the King’s Council of the Indies at the debate that God did not despise the “Indians” such
“that he willed them to lack reason and made them like brute animals, so that they should be called
barbarians, savages, wild men, and brutes...On the contrary, they are of such gentleness and
decency that they are supremely fitted and prepared to abandon the worship of idols and to accept
the word of God and the preaching of the truth” (Bowden, 2013a).

The last point is significant in that it still gave legal coverage for conquering the Indians
for the sake of “saving their soul and cultivate civilization on their soil” even though they possessed
reason — a vital point discussed below when recalling Vitoria’s argument legalizing colonialism.
Las Casas ([1550] 1974:26) further mentions that despite “the fact that the Indians are barbarians
it does not necessarily follow that they are incapable of government and have to be ruled by others,
except to be taught the Catholic faith and to be admitted to the holy sacraments.” He was convinced
that they were neither ignorant, nor inhuman because “long before they heard the word Spaniard
they had properly organized states, wisely ordered by excellent laws, religion, and custom” (Las
Casas, [1550]1972:42, emphases added; Bowden, 2013a). It is however important to note that
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while Las Casas is celebrated as the Protectoria de los Indios (Protector of the Indians) against
colonial exploitation, Las Casas was not against colonialism per se (Anghie, 2004; Guyatt and
Hesse, 2007; Bowden, 2013a). During the Valladolid debate, Las Casas admits that Indians possess
some sort of reason; however, they are to use their rationality to become Christian and save their
souls instead of the crown perceiving them as natural slaves and/or used as forced labourers
(Anghie, 2004; Orend, 2006; Guyatt and Hesse, 2007). Las Casas as the “Protector of the Indians”
legally addressed the morality of the colonial policy practiced by the Spanish Crown by suggesting
an alternative benevolent policy namely that the “Indian” would be under the “protectorate” of the
Spanish crown (Anghie, 2004; Guyatt and Hesse, 2007). While the Spanish crown did modify the
encomienda slave laws by 1542 prohibiting the use of “Indian slaves”, Las Casas is remembered
to have highlighted that the labour shortage could be replaced by African slaves (Guyatt and Hesse,
2007). Regardless of intent, the Valladolid controversy is a key moment in so far as the reflection
into the formative phases of a “universal” legal system that produces and uses race to adjudicate a
“civilizing mission” thus transforming cultural differences into legal differences. TWAIL legal
jurist Antony Anghie (2017) summarizes Las Casas’s naturalist jurisprudent logic imagining the
Indian during the Valladolid controversy by stating that “these people are like us, but inferior, and
because they are like us we have a role to play to make them more like us”. Therefore, while the
jurisprudent logic exercised by both jurists, Las Casas and Sepulveda is exoterically different, it
still adjudicates a civilizing mission using different legal techniques in tandem with deterministic
discourses vital in producing a culturally centric jus gentium (Anghie, 2004, 2017; Guyatt and
Hesse, 2007). This is evident in the next two centuries informing the period known as the
Inquisition up until the 20" century since the primary legacy of the Valladolid debate is noted in
that it is one of the first philosophical theological debates attempting to develop laws that would
rationalize colonization as being morally acceptable (Anghie, 2004, 2017; Guyatt and Hesse,
2007).

Sepulveda adopted a secular approach in comparison to Las Casas in the Valladolid debate
by arguing that Aristotle and the humanist tradition highlights that Indians were subject to
enslavement due to their inability to govern themselves and could be forcibly transformed by war
if resistance persisted (Losada, 1971; Hanke, 1974; Brading, 1991, Bowden, 2013a). Las Casas,
on the other hand, objected by arguing that Aristotle’s definition of barbarian and natural slave did

not apply to the Indians since they were capable of some sort of reason — thus capable of being

kel <y 49



brought to Christianity without force or coercion (Losada, 1971; Hanke, 1974; Brading, 1991).
Though the assemblies noted theologians, jurists, and philosophers did not fully reverse the
situation, the laws deliberated at the debate reflected a concern for morality and justice in 16th-
century Spain that only (re)surfaced as a point of contention amongst other colonial powers and
jurists centuries later when they encountered more sophisticated civilizations (i.e., the Osmanli
Caliphate) (Hernandez, 2001; Goffman, 2002; Beckett, 2003; Anghie, 2004; Akcam, 2012). It was
Francisco de Vitoria — the topic of concern below — who had a greater legal-historical impact on
the establishment of laws regulating the nature of conduct of Latin-Europeans who decided to

“sojourn” in territories “outside” the realm of jus gentium.

As Latin-European presence “outside” the temporal and cartographic realm of jus gentium
intensified from the 15" to the 17" century, legal doctrines reifying a “cultural dynamic of
difference” were developed to manage complex forms of interactions which were then extended
to account for the legal acquisition of sovereignty over non-European peoples. The initial sign of
a legal jurist dedicated to developing a legal framework to manage these complex colonial
differences is illustrated by examining the works of Francisco de Vitoria, a Salamanca jurist
credited in producing one of the first texts of modern (Western) international law®2. It should be
noted that while Hugo Grotius is regarded as the forerunner of modern international law, historians
of the discipline trace its embryonic origin to the works of Francisco de Vitoria (Koskenniemi,
2002; Anghie, 2004). Vitoria’s lectures are primarily concerned with the legal problems that arose
from Spanish claims to sovereignty over the Americas following Columbus’ voyage. Since the
central theme of both lectures is colonialism, it is important to note how Vitoria’s naturalist
jurisprudence is constructed around his attempts to resolve the unique legal problems arising from
the discovery of, and encounter with, different cultures embodied by Amerindians (Anghie, 2004,
2006; Bowden, 2009; Koskenniemi, 2011; Orford, 2011, 2013).

Vitoria’s jurisprudence drew on previous and/or invented new doctrines to conceptualize
the colonial encounter since international law was created out of the unique and particular cultural
differences witnessed between a “universal” Latin-European mode of Being and a “particular”
non-European who simply needed to conform or risk perishing. In dealing with these encountered
legal complexities, Vitoria focuses on the social and cultural practices of both parties by assessing
and formulating the rights and duties of the inhabitants of the Americas. Motivated thus, the

problem being addressed by Vitoria was not the problem of “order among sovereign states”, but
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rather the problem of producing and “creating a system of law to account for relations between
societies which he understood to belong to two very different cultural orders, each with its own
ideas of propriety and governance” (Anghie, 2004:16, emphases added). In other words, the initial
sign of a formulation of “sovereignty doctrine” hinted at in the 16th century was through the
attempt to address and account for the problem of “cultural differences” — now demanding a legal

explanation — because of the momentous traffic of different encountered cultures.

The traditional jurisprudence opposed by Vitoria asserted that human relations were
primarily governed by divine law instead of human and/or natural law and that the Pope exercised
universal jurisdiction by virtue of being the Vicar of Christ. Vitoria denied these assertions by
developing a new system of international law which essentially displaced divine law and its
administrator — the Pope — with a natural law administered by a secular sovereign. Thus, drawing
on the naturalist and theological jurisprudence of the period, Vitoria argued that all peoples,
including non-Europeans, were governed by a basic secular natural law which was announced to
be the basis of this new international law which would resolve the problem of “legal status”
concerning the “Indian”. For instance, rather than adopt the traditional divine law argument that
dismissed non-Europeans because of their Saracenesque status, Vitoria (1532:120) in De Indis
tackles the relationship between divine, natural, and human by highlighting that “unbelief does not
destroy either natural law or human law, but ownership and dominion are based either on natural
law or human law; therefore they are not destroyed by want of faith™. Vitoria articulates the main
break with divine law by accentuating the new legal fact that divine law does not apply to questions
of ownership or title; thus, the Indian cannot be deprived of his land merely by virtue of their

heretic eschatological belief.

Instead, Vitoria emphasizes that issues relating to property and acquisition are to be
decided by secular systems of law whether natural or human — both laws diminishing the influence
of judicial vicars in adjudicating law since secular systems of law were now administered by a
civil rather than divine sovereign. One should not hasten to interpret Vitoria as stating that the
Spanish and the “Indians” are bound by a single universal overarching system — quite the contrary.
Vitoria highlights that both parties belong to different orders and he interprets the cultural gap
between the colonized and colonizer in terms of the juridical problem of jurisdiction (Anghie,
2004). Both inter-related legal techniques used by Vitoria to address the issue of jurisdiction

include 1) his elaboration of a new jurisprudence consisting of universal natural law, and 2) the

kel <y 51



personality of the Indians (Anghie, 2004:19). Concerning the first technique, while jurists such as
Sepulveda characterized Indians as analogous to Saracens, heathens, and/or animals by lacking
competency and cognition, Vitoria (1532:127, emphases added) repudiates these claims by
humanely asserting that:

the true state of the case is that they are not of unsound mind, but have according to their kind, the
use of reason. This is clear, because there is a certain method in their affairs, for they have politics
which are orderly arranged and they have definite marriage and magistrates, overlords, laws, and
workshops, and a system of exchange, all of which call for the use of reason: they also have a kind
of religion. Further, they make no error in matters which are self-evident to others: this is witness
to their use of reason.

For Vitoria, the “Indians” not only established their own versions of many institutions he noticed
and engaged in Spain but were also capable of determining moral questions. Thus, Vitoria’s
characterization of the “Indian” as reason-able becomes crucial to his resolution of the problem of
jurisdiction as made clear in his statement which declares that “what natural reason has established
among all nations is called jus gentium” (Vitoria, 1532:151, emphases added). Conversely, and
most significantly, it is precisely because they possess reason that they are bound by jus gentium.
The Lex Divina administered by the Pope is (ex)changed by a universal natural law system of jus
gentium whose rules may be ascertained by reason and willed by secular sovereign power (Anghie,
2004). In other words, natural law administered by a secular civilian sovereign rather than a
divinely appointed vicar becomes the source of international law governing Latin-Europe and

areas identified as “outside” the realm of jus gentium.

The natural law solving the problem of jurisdiction is based on something similar to a
secular state of nature existing at the “beginning of the world” which naturalizes and legitimates a
Latin-European system of commerce and penetration into the New World for the reason that
Spanish socio-economic practices and institutions are all-encompassing because they are
ostensibly supported by doctrines prescribed by Vitoria’s jus gentium (Anghie, 2004:21). In this
way, the gap between both cultures ceases to exist with the development of a “common/universal”
legal framework idealizing Latin-European cultural mores a priori assuming universal status as a
result of naturally appearing to derive from the sphere of natural law. This is made evident when

Vitoria (1532:161, emphases added) mentions that while there is an apparent order in “Indian
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affairs”, it is a deficient order because it fails to meet the universal criteria established by Latin-

European natural law. He says:

Although the aborigines in question are not wholly unintelligent, yet they are little short of that
condition, and so are unfit to found or administer a lawful State up to the standard required by
human and civil claims. Accordingly, they have no proper laws nor magistrates, and are not even

capable of controlling their family affairs

In this passage, Vitoria suggests that proper government must be established over the
Indians by the Spanish who must govern as “trustees of civilization” over ‘“non-conforming”
bodies inhabiting the New World. That is to say that while Vitoria’s “novel” jurisprudence appears
to promote notions of equality and justice between Europeans and non-Europeans, Vitoria’s
jurisprudence endorses and legitimizes endless Spanish conquests into American spaces. Vitoria’s
jurisprudence must be analyzed in context of the realities enforced by the Spanish conquistadors.
The immoral character of this natural law is made salient when Vitoria mentions that the Spanish
have the right under jus gentium to travel and sojourn in the New World. He says, “The Spaniards
have a right to travel to the lands of the Indians and to sojourn there, so long as they do no harm,
and they cannot be prevented by the Indians™ (Vitoria, 1532:150). As highlighted by Anghie
(2004:21), Vitoria’s “innocuous enunciation of a right to travel and sojourn extends finally to the
creation of a comprehensive, indeed inescapable system of norms which are inevitably violated by
the Indians.” This is further made clear by Vitoria when he asserts that “to keep certain people out
of the city or province as being enemies, or to expel them when already there, are acts of war”
(1532:151). Therefore, any “Indian” resistance to Spanish conquest would amount to an act of
aggression that justifies Spaniards using force in self-defense since the “Indian” showcased that

they are not “wholly rational” in knowing “what is best for their development”.

The second technique complementing the first technique to solve the juridical problem of
jurisdiction relies explicitly on cultural differences which creates a gap between the ontologically
universal Latin-European and the historically particular non-European which can only be remedied
by the intervention of Latin-European interlocutors who are the architects, authors, and subjects
of universal natural law. Vitoria’s second technique endorses Latin-European rule over “Indians”
by specifically relying on cultural differences discerned between both groups of people as a judicial
argument legalizing conquest. The personality of the non-European according to Vitoria is very

different from the Latin-European because the Indian’s specific social and cultural practices are at
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odds with the practices required by jus gentium — which in effect valorizes Latin-European
epistemic and ontological beliefs of Being. As highlighted by Anghie (2004:22), the Indian is
“schizophrenic, both alike and unlike the Spaniard. The gap described by Vitoria between the
Indian and the Spaniard being primarily in cultural is internalized with the ‘ideal’ universal Indian
possessing the capacity of reason and therefore the potential to achieve perfection”. The
incongruity between the “universal” and the “particular” is thus remedied by engaging in necessary
imperial practices to initiate and effect the transformation since “Indian will regarding the
desirability of such a transformation is irrelevant: the universal norms Vitoria enunciates regulate
behavior” (Anghie, 2004:22, emphases added). Therefore, the Spanish acquire extraordinary
power by having “the right to intervene” for the sake of saving the “Indian from their self.” It could
be said that Vitoria was one of the first naturalist jurists to advocate for a “humanitarian
intervention” when he claims that the Spanish may act on behalf of the Indian people seen as
victims of “Indian rituals” by saying it is “immaterial that all the Indians assent to rules and
sacrifices of this kind and do not wish the Spaniards to champion them” (Vitoria, 1532:159).
Motivated thus, a Latin-European mode of Being is projected as universal in that it is both
externalized as the basis for the norms of jus gentium, and internalized as it represented the
authentic identity of the non-European (Anghie, 2004).

Exclaiming that peoples embodying different modes of Being to that of Latin-Europe are
not “wholly unintelligent” highlights that these jurists claimed that every individual is in fact
governed by a universal law which governs natural law and it is by being endowed with “reason”
that we come to find out what law is. It follows that because the conquered are capable of reason,
it is acceptable to hold them to be bound by a natural law informing jus gentium. Thus, the
colonized were included in a universal order and yet at the same time they were excluded from it
because they possess an unfit personality to found, organize, and administer a lawful sovereign
state. Here, for Vitoria, the doctrine of sovereignty emerges through his attempts to address the
problem of cultural difference and sketches the nascent genealogical contours of the legal concept
known as “sovereignty” a la Westphalia in tandem with “social organization” gradually becoming
the principal “civilizational marker” essential in recognizing whether non-Europeans are sovereign
civilized law-abiding citizens located in society, or uncivilized barbarians stuck in a lawless state
of nature lacking sovereignty. As will be discussed in chapter 2, achieving “sovereign recognition”

by assessing “political organization” becomes a marker of “cultural difference” adopted by
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positivist jurists of the 18" and 19" century to solidify the gap between civilized and uncivilized
cultures. Political organization becomes intrinsically connected with the idea of “citizenship”
informing a “state of societal civility” while uncivilized peoples are identified as stuck in a
Hobbesian “state of nature” in need of guardianship, tutelage, or more cynically, a defensive

imperial war to transition from a “state of war” to “civil society”.

1.3 War is Necessary for Cultural Transformation: Revealing the Early Culturally
Reductionist Features of Jus Gentium
As we have mentioned earlier, violence naturally arises in Vitoria’s novel naturalist

jurisprudence through the non-Europeans’ inevitable violation of the natural law that bounds them.
War is the central theme of his lecture entitled On the Law of War Made by the Spaniards on the
Barbarians, and it is prominently reverted to in comprehending the totality of his jurisprudence.
More to the point, wars of conquest as means for rational transformation is noted as necessary for
“temporal transition” since it is through exercising violence that is perceived as “constructive” that
the transformation of the non-European is achieved. Also, in relation to war, the Vitorian concept
of sovereignty is developed in terms of the sovereign’s right to wage a just war facing a particular
and/or different culture imagined as threatening universal (Latin-European) natural law (Orford,
2003; Koskenniemi, 2002, 2011; Bowden, 2009; Pahuja, 2011). It is through war that the aberrant
non-European personality is effaced not in the name of divine law but rather secular natural law.
As argued previously, while natural law diminishes the power of the Pope, the power of Vitoria’s
secular jus gentium is administered and consolidated through the authority of the sovereign where
he re-introduces Latin-European cultural mores as “universal”. This is made clear with Vitoria
(1532:156) claiming that “ambassadors are by the law of nations inviolable and the Spaniards are
the ambassadors of the Christian peoples. Therefore, the native Indians are bound to give them, at

least, a friendly hearing and not to repel them”.

Therefore, whatever Vitoria dismissed earlier as being inapplicable to non-Europeans
because of divine jurisprudence, is now reintroduced into his system of jus gentium as universal
natural law. In other words, Indian resistance to adopting European culture is a cause for war not
because it violates divine law, but because it violates the jus gentium administered by a secular
Latin-European sovereign. As cited by Anghie (2004:23), evangelizing under the jurisprudence of
Vitoria is authorized not by divine law “but the law of nations, and may be likened now to the

secular activities of traveling and trading.” Vitoria’s discussion of sovereignty is directly linked to
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his analysis of the laws of war since it is the sovereign who declares and exercises rights endowed
to him by such declaration. War against the non-European possesses a different character from
war waged against a civilized adversary, and this point is made clear when Vitoria (1532:181)
reverts to arguments developed during the crusades to make his legal, juridical claim. He says:

And so, when the war is at that pass that the indiscriminate spoliation of all enemy-subjects alike
and the seizure of all their goods is justifiable, then it is also justifiable to carry all enemy-subjects
off into captivity, whether they be guilty or guiltless. And inasmuch as war with pagans is of this
type, seeing that it is perpetual and that they can never make amends for the wrongs and damages
they have wrought, it is indubitably lawful to carry off both the children and the women of the
Saracens into captivity and slavery.

Vitoria then bases the violation of the laws of war on the fact that Indians are pagan thus
resorting to the same reasoning which he previously refuted because it had divine law as its judicial
reference instead of natural law. Vitoria rejects the subjective belief in the justness of a war as
being enough to render it truly just when he says “were it otherwise, even Turks and Saracens
might wage just wars against Christians for they think they are thus rendering God service”
(Vitoria, 1532:173). Therefore, by ignoring the issues of subjective belief, Vitoria arrives at his
conclusion by establishing an a priori proposition that non-Europeans are inherently incapable of
waging a just war. According to his jurisprudence then, only Europeans have the inherent
personality to wage a just war, and since the prerogative of waging war is in the power of the
sovereign then it logically follows that non-Europeans can never truly be sovereign because their
cultural dynamics deny them the ability to engage in a civilized, organized, and responsible war.
This might seem at odds with his previous lecture; however, it is consistent in that he mentions
that Indians who inevitably and invariably violate jus gentium are denied the status of the all-
powerful sovereign who administers this law (Anghie, 2004:29). To be clear, in Vitoria’s earlier
passages | quoted he highlights that non-Europeans possess a form of rulership and polities that
are organized; however, in his lecture on war he insists that it is only European subjects that
recognize the arts and laws of war and ensures that Indians are excluded from the realm of
sovereignty by existing simply as objects where sovereignty can exercise its power and dominance

to wage war (Anghie, 2004).

This is clear in the passage above where Vitoria legalizes taking possession of non-

Europeans as captives — violating the laws of just war — thus adjudicating that non-Europeans are
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by definition incapable of waging a just war thereby only exist according to naturalist
jurisprudence as violators of the principles of war and more specifically jus gentium. The barbaric
non-European exists beyond the rules of law, and war against a space lacking sovereignty is
perpetual. While being bounded by the law and yet outside of its protection, the non-European
becomes the object of the most virulent terrorizing aspects of sovereignty. Vitoria seems to
contradict his earlier admissions in previous lectures when he says in De Indis that “I personally
have no doubt that the Spaniards were bound to employ force and arms in order to continue their
work there”’; however, he continues “I fear measures were adopted in excess of what is allowed by
human and divine law” (1532:158). This contradiction becomes more apparent when we read in
his lecture under the heading of On the Law of War that “sometimes it is lawful and expedient to
kill all the guilty....and this is especially the case against the unbeliever, from whom it is useless
ever to hope for a just peace on any terms. And as the only remedy is to destroy all of them who
can bear arms against us, provided they have already been in fault” (Vitoria, 1532:186). While a
certain respect is to be extended between wars between sovereign (European) powers as
highlighted by Vitoria when he says the “overthrow of the enemy’s sovereignty and the deposition
of lawful and natural princes are utterly savage and inhumane measures”, in the case of a war
between European identity and the aberrant non-European identity, war acquires a “meta-legal
status” where “collateral damage” is not simply legal and permissible, but necessary in order to
transform, purify, and ultimately civilize the non-European object because their uncivilized war-
like ways naturally violate jus gentium (Onuma, 1993; Anghie, 2004:27; Bowden, 2013a).

This meta-legal status bounded by cultural differences reifying a particular race is most
apparent when we notice for instance that “cultural distinctions” legally sanctioned a biological
attack to target indigenous groups during the 16th century by conquistador Francisco Pizarro
Gonzalez — famous for leading the Spanish conquest marking the fall of the Inca civilization®3,
Pizarro, during the Renaissance period, is said to have presented peoples of the Americas with
variola contaminated clothing in the 16th century (Riedler, 2004). Similarly, Professor Peter
d’Errico, describes that during the French-Indian War of the 18th century at the height of
Enlightenment, Sir Jeffrey Amherst, the commander of the British forces in North America,
proposed to his generals that they would do “well to try to inoculate the Indians by means of
blankets, as well as to try every other method that serve to extirpate this execrable race” (Gill,

2017). On June 24th, 1763, one of Amherst’s officers known as Captain Ecuyer, provided the
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indigenous group with smallpox-laden blankets. This was made clear in Ecuyer’s journal where
he says responding to Amherst “I hope it will have the desired effect” (Riedler, 2004). Here we
notice the inclusive exclusion dispositif as a legal-historical fact continuously animating jus
gentium in that the legal power extended to a sovereign figure legalizes the use of extrajudicial
practices on “different cultures” seeking to transform or kill uncivil bodies whether during

2 (13

Pizarro’s “naturalist” and/or Amherst’s “positivist” juridically backed “civilizing mission”.

The idea that war between Europeans being civilized, moral, and just affords legal backing
for Europeans to engage in extrajudicial practices of terrorism towards non-Europeans because of
their inferior personality and cultural differences continues to play a vital role in legalizing
defensive imperial wars to the extent that Latin-European powers are permitted to violate
international law to save international law. The “military horizon” is a figurative historicized line
drawn in the sand distinguishing civilized Latin-European warfare as embodying qualities of being
organized, constrained, and chivalrous from the chaotic nature of the undisciplined and
opportunistic primitive warfare practiced by non-European barbarians (Bowden, 2007, 2009). As
cited by American anthropologist Harry Holbert Turney-High the “military horizon depends not
upon the adequacy of weapons but the adequacy of teamwork, organization, and command”
([1949] 1971: 21). The argument discussed earlier by Vitoria is evident here. Because a perceived
temporal primitiveness characterizes modes of Being “outside” jus gentium, their lack of
organization and cooperation as evidenced in their “face painting and sporadic butchery” makes
them, according to naturalist jurists, fall short of the “military horizon” (Bowden, 2007:7). Echoing
the lecture on War by Vitoria, Turney-High mentions that non-Europeans are “not soldiers” and
have personalities that are vacant of “the rudiments of the arts of war” ([1949] 1971: 23). This
characterization also echoes the words of José de Acosta ([1590], 2002:359) who in his work
entitled Natural and Moral History of the Indies wrote that “three governments and styles of life
have been found among the Indians.” The first one is the “chief kind, and the best has been the
realm of monarchy, as was that of the Incas and of Moctezuma.” The second system of social
organization is identified as “free associations or communities where the people are governed by
the advice of many, and are like councils. In times of war these elect a captain who is obeyed by a
whole tribe or province”. The third type of government described by Acosta is “absolutely
barbarous, and these are Indians who have neither laws nor king nor fixed dwellings but go in

herds like wild animals and savages”. It is the third type of government that was generalized as
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embodying the whole culture of indigenous peoples in the New World thus justifying a “civilizing
mission”.

Vitoria’s work demonstrates the intrinsic relation between international law and
colonialism with his jurisprudence reifying cultural differences thus developing a “secular”
distinction between legality and morality. This distinction rationalized revealed law to the extent
that the moralization of conquest using secular law became legal in explicit violation of revealed
law (Anghie, 2004; Orend, 2006; Bowden, 2013a; Abou El Fadl, 2014). This is evident with 17th-
century jurist Juan de Soldrzano Pereira citing Septilveda and Vitoria’s De Indis to legally sanction
a war of dispossession and exploitation against non-Europeans (Anghie, 2004; Bowden,
2013a:159). Non-Europeans would then be beneficiaries of a generous and superior benefactor
who under the guise of a “sacred trust in civilization” supposedly prioritizes the well-being of the
non-European. Also, Vitoria’s jurisprudence demonstrates the centrality of commerce to
international law and how a benevolent approach that seeks to include the aberrant non-European
within jus gentium is then used as the basis for sanctioning imperial practices to civilize the non-

European.

To operationalize this benevolent discourse the practices of the European is identified as
liberating, transforming, and humanitarian because of the inferior social mores of the non-
European. My argument is that Vitoria is concerned with developing a jurisprudence that can
address the problem of order of societies belonging to different cultural systems. As mentioned,
he solves this issue by assessing non-European cultures in terms of a universal law of jus gentium
which valorizes European personality and demonstrates that the non-European — while endowed
with reason — is naturally in breach of international law since their particular history is inferior and
naturally clashes with the exclusive universal history informing jus gentium. The non-European
being endowed with reason yet imagined as temporally degenerative or primitive makes them
subject to war and sanctions because of their failure to reach and comply with (liberal-secular)
universal standards. It is precisely the different particularities of the non-European peoples that
justify the disciplinary (terror) measures of warfare which are aimed at silencing and/or erasing
non-European identity and replacing it with a universal identity adhering to Latin-European
epistemology. Vitoria’s jurisprudence commits to making the particular history of Latin-Europe
the general history of the world by decreeing (liberal-secular) culture as “universal” thereby

enjoying the full rights of sovereignty and perpetual peace. However, cultural practices located in
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non-European spaces are temporally condemned to perpetual legal warfare by being identified as
stagnating in a primitive past, therefore, imagined as inhabiting objects temporally positioned as
“culturally suitable” to suffer the consequences of redemptive measures (i.e., human carnage and
forced displacement) adjudicated by sovereign-will purportedly necessary for ‘“temporal

liberation™.

My argument in this section is that in the works of naturalist jurists we notice crucial
juridical themes and issues that continue to preoccupy the discipline of international law. Vitoria
reverts to a natural conception of law to characterize the Indian as primitive and therefore lacking
in full legal personality. This lack in personality is then utilized as the foundation developing
doctrinal legal principles based on natural law to justify European intervention with the objective
of civilizing the non-European. The work of Vitoria is important in that it highlights the importance
of cultural difference as playing a vital role from the beginning of the discipline of international
law in “organizing” and “ordering” races. While Vitoria is perceived as a champion of the rights
of the Indians, his work is rarely read as being a particularly insidious justification of their conquest
because it is presented in the language of liberation and equality (Anghie, 2004:28). Therefore,
Vitoria is not concerned with the issue of “order among sovereign states” but with the “problem
of order among societies belonging to two different cultural systems” (Anghie, 2004:28). Vitoria
resolves the issue of cultural differences between Europeans and non-Europeans by assessing each
society in terms of a universal natural law, then proceeds to demonstrate that the Indians violate
universal natural law. Cultural difference plays a crucial role in the work of Vitoria and directly
structures the notions of personality and sovereignty. In the case of the former, it was highlighted
that a “natural” difference concerning social practices and customs of each society is postulated
between the Indian and the Spanish. By claiming that Indians have reason he formulates the system
of jus gentium which the Indians — being reasonable — would be bound by and comprehend.
However, with Vitoria emphasizing that Indians are uncivilized and represent a backward culture,

he proceeds to legalize conquest because their personality naturally violates universal law.

In other words, it is whatever denotes the “Indian” as being different which justifies the
disciplinary measures of war which has an objective of erasing and silencing non-European
identity and replacing it with the universal identity of the European. In the case of denying non-
Europeans sovereignty and how order was to be created among sovereign states, Vitoria develops

several concepts and relationships regarding law, sovereignty, and culture which he then
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constitutes into a jurisprudence that executes a series of maneuvers by which an idealized European
culture becomes universally binding. These maneuvers elaborate a legal framework which lends
itself to a peculiar imperialist version of the discipline as it prevents any inquiry into the history of
the colonial world which was explicitly banned from the juridical and social order (Anghie, 2004;
Koskenniemi, 2002, 2011, 2012; Bowden, 2009). The universalization of European personality,
therefore, denies non-Europeans sovereignty by transforming their resistance into legal aggression
thereby justifying European powers waging a limitless war on behalf of protecting Latin-European
sovereignty. The interactions Vitoria analyses between the Europeans and the non-Europeans
makes salient that it was not an interaction among equal sovereign powers, but between sovereign
European powers and non-Europeans denied sovereignty. Once the determination that non-
Europeans were not sovereign was accepted, naturalist jurisprudence proceeded to present itself —
by recycling or formulating novel juridical techniques — as the grand redeeming project of bringing
marginalized cultures into the realm of sovereignty. It is here, in this naturalist framework, that the
history of the encountered non-European world would simply comprise the history of the civilizing
mission.
2. Positivist Jurisprudence: Legal-Historical Concepts founded on a “Dynamic of Cultural
Difference” Continue to Inform Jus Gentium

The universalization of an international law maintaining the superiority of Latin-European
philosophical theology took place at the end of the “long nineteenth century” (Hobsbawm, 1987;
Frank, 1998; Anghie, 2004; Bowden, 2009; Koskenniemi, 2012). Celebrated historian Eric
Hobsbawm termed this period of conquest as the Age of Empire which resulted in the forced
transformation and assimilation of all non-European peoples into a system of law authored by and
derived from (rational) liberal-secular ideas of governance and sociability. Therefore, the 19%
century was a familiar history to jus gentium in that while positivism replaced naturalism as the
principal jurisprudent school, it included jurists that continued to emphasize existing laws and/or
reformulated new legal principles in order to deal with the problématique of maintaining the
“unbridgeable” cultural gap between the Occident as subject of (Latin-European) modernity, and
the Oriental as object attempting to modernize. This section is interested in examining the legal-
history informing the jurisprudence of positivism elaborated by jurists to manage the expansion of
Latin-European epistemology and the various peoples and societies it dispossessed, subjugated,

and transformed during such sacred “civilizing mission”. Thus, | seek to highlight the symbiotic
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relationship between colonialism and positivism and the continued significance of such
relationship on the discipline as a whole since the central theoretical inquiry generated by positivist
scholars was/and continues to be: how is order created and maintained among recognized

sovereign societies?

According to Anghie (2004:34), the issue of denying non-Europeans sovereignty poses no
“conceptual difficulties for the positivist jurist who basically resolves the issue by arguing that the
sovereign state can do as it wishes with regard to the non-sovereign entity which lacks the legal
personality to assert any legal opposition.” Scholars critical of positivist law exclusively informing
the discipline of IR and IL highlight that the salient mark of positivist jurisprudence on the
discipline is that it effectively legalized sovereign Latin-European powers subjugating and
(under)developing peoples of the Third World thus revealing the symbiotic relationship between
modernity as a (rational) liberal-secular telos and coloniality (Alexandrowicz, 1967; Elias, 1972;
Escobar, 1995; Grovogui, 1996; Frank, 1998; Koskenniemi, 2002; Anghie, 2004; Mamdani, 2004;
Quijano, 2007; Mignolo, 2013; Al-Kassimi, 2018). Positivist jurists developed laws relating to
how order is to be created among entities characterized as belonging to different cultural systems
while postulating a gap that is principally understood in terms of a “dynamic of cultural difference”
between the civilized European as subject of sovereignty and the uncivilized non-European world
denied sovereignty. With the gap established, positivist jurists devised a series of legal techniques
attempting to bridge the gap between the two “different” temporal worlds thereby highlighting a
hierarchical relationship between cultural mores and sovereignty becoming identified with a

specific set of cultural practices to the exclusion of others.

In other words, while sovereignty is traditionally understood as a comprehensive ‘modern’
Enlightened Latin-European idea which rolled out into the darkest parts of the world whether, in
Asia, Africa, or the Americas, | seek to highlight how sovereignty — the intellectual brainchild of
positivism — was shaped by the colonial confrontation. That is to say that we cannot account for
how sovereignty became and continues to be the legal political referent object du jour without
analyzing the constitutive effect of colonialism on sovereignty. Colonialism, according to TWAIL
“was not an example of the application of sovereignty; rather, sovereignty was constituted through
colonialism” because of the normative demands of the sacred “ideal of civilization” (Anghie,
2004:38)34. French linguist Jean Starobinski (1993:31) mentions that “as a value, civilization

constitutes a political and moral norm. It is the criterion against which barbarity, or non-
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civilization, is judged and condemned”. Similarly, Pagden argues that civilization “describes a
state, social, political, cultural, aesthetic — even moral and physical - which is held to be the
optimum condition for all [hu]mankind, and this involves the implicit claim that only the civilized
can know what it is to be civilized” (1988:33). The argument stipulating that only a particular
mode of Being recognizes what it is to be “civilized” points to the intrinsic link between
sovereignty and colonialism, but also marks the advent of Latin-European “self-reflection, the
emergence of consciousness that thinks it understands the nature of its own activity” (Starobinski,
1993:32). However, Elias ([1939], 2000:5) reminds us that it is not a case of Western civilization
as just “one among equals, for the very concept of civilization expresses the self-consciousness of
the West...It sums up everything in which Western society of the last two or three centuries
believes itself superior to earlier societies or ‘more primitive’ contemporary ones” (Bowden,

2016:5).

Included in this civilizational teleological hubris is the art and ethics of war mentioned
earlier. Since the time of naturalist jurisprudence, Latin-European philosophical theology laid
claim to a monopoly on the moral high ground when it comes to questions of jus ad bellum (causes
of war) and jus in bello (laws governing the conduct of war). The teleological narrative of a
“standard of civilization” is therefore important to deconstruct since the abstract noun of
“civilization” — meaning “civilized condition” — only entered legal scholastics in the 18th century
with jurists influenced by anthropology and ethnology using “civilization” as a legal discursive
teleological means to draw a distinction between temporally progressive and temporally primitive
entities engaging in war (Gong, 1984; Bowden, 2007). One of the most important markers of
whether a society is civilized — therefore “inside” jus gentium — is their conduct in war. For
instance, Mill ([1836] 1962:55) makes it clear that one of the issues why non-European are
uncivilized is because they are incapable of “acting in concert” especially in a theatre of war. Mill
states “look even at war, the most serious business of a barbarous people; see what a figure rude
nations, or semi-civilized and enslaved nations, have made against civilized ones, from Marathon
downwards. Why? Because discipline is more powerful than numbers and discipline that is, perfect
co-operation, is an attribute of civilization...see how incapable half-savages are of co-operation”

([1836] 1962:55).

A more contemporary legal-historical event making salient how laws of war are said to not

apply to non-civilized peoples, especially Arabs, arose not even a century ago by American jurist
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Quincy Wright on October 1925. In the wake of French bombardment of Damascus, Wright asked:
“does international law require the application of laws of war to people of a different civilization?”

(1926:266). Elbridge Colby, a captain in the U.S. army, replied:

the distinction exists...it is based on a difference in methods of waging war and on different
doctrines of decency in war. When combatants are practically identical among a people, and savage
or semi-savage people take advantage of this identity to effect ruses, surprises, and massacres on
the ‘regular’ enemies, commanders must attack their problems in an entirely different way from
those in which they proceed against Western peoples. When a war is between ‘regular’ troops and
what are termed ‘irregular’ troops the mind must approach differently all matter of strategy and
tactic, and, necessarily also, matters of rules of war (as cited in Bowden, 2007:10).

Wright equated the practices adopted by the British and French mandate in Arabia as “a
policy of terrorism” (Wright, 1926:273). Admitting that the policies are terrorizing further
solidifies the argument advanced by positivist legal deductions claiming that uncivilized peoples
cannot be dealt with using just war doctrine or the “military horizon” because they are “outside”
law, therefore, extrajudicial practices are legally sanctioned since those are the only methods they
are allegedly familiar with. In support of this argument, Colby drew on a range of naturalist and
positivist jurists, including military authorities, to demonstrate that Arabs could not be defeated
otherwise. Colonel Fuller of the British army in 1923 wrote in The Reformation of War that in
“small wars against uncivilized nations, the form of warfare to be adopted must tone with the shade
of culture existing in the land, by which | mean that against peoples possessing a low civilization
war must be more brutal in type” (1923:191, emphases added). Colby (1927:280) further argues
by quoting the famous 1914 British Manual of Military Law that the “rules of international law
apply only to warfare between civilized nations, where both parties understand them and are
prepared to carry them out. They do not apply in wars with uncivilized States and tribes”. Colby
concludes by highlighting that “the real essence of the matter is that devastation and annihilation
is the principal method of warfare that savage tribes know” (Colby, 1927:285). This highlights
how mythical cultural differences were transformed into legal differences thus legally extending
Western powers the right to practice extrajudicial measures on the Arab body since the objective
of redemptive measures are adjudicated to transform and purify the personality of the Oriental
desert-dweller into a civilized Latin-European personality.
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The aforementioned legal-historical statements adjudicating “different” forms of violence
by conditioning the “extent of violence” on the subject’s temporal placement on the “spectrum of
civilization” is intrinsically related to the ratiocinated legal doctrine known as “sovereign
recognition” and “order among nations.” This becomes apparent when we notice the racialized
vocabulary extended by positivist jurists to denigrate non-European people thereby presenting
them as suitable objects for conquest for the furtherance of the civilizing mission — the discharge
of the white man’s burden (Anghie, 2004, 2007; Bowden, 2009). The analytical tools and juridical
doctrines elaborated by jurists transforming cultural differences into legal doctrines emphasizes
the idea that the issue of race and culture is central to the very conceptualization and project of
positivist jurisprudence. Further to the point, positivists dealt with different cultural encounters by
inventing doctrines and techniques that could legally and coherently subordinate and exclude the
non-European inferior personality since the colonial encounter posed a significant and insuperable
set of challenges to the self-image of international law, but more specifically the self-image of the

new jurisprudence identified as positivism (Schmidt, 1998; Anghie, 2004; Koskenniemi, 2012).

In the naturalist framework of jurisprudence, the sovereign administered a system of
natural law by which it was bound, in contrast, positivism asserted not only that the sovereign
manages and enforces the law, but that law itself is the creation and manifestation of sovereign-
will (Anghie, 2004:41). The naturalist jurist of international law in the 16" and 17" century
asserted that a jus gentium deriving from human reason applied to all peoples, whether European
or non-European. However, positivist international law distinguished between civilized and non-
civilized states and asserted that international law applies only to sovereign states which comprised
the civilized “family of nations” (Beckett, 2003; Koskenniemi, 2002, 2012; Anghie, 2004;
Bowden, 2009). Therefore, with the sovereign being the foundation of positivist jurisprudence,
positivist lawyers established a new legal framework that dealt with international socio-economic
issues by producing a vocabulary, a set of constraints, and ahistorical considerations which shaped
and were shaped by an entirely newly (re)constructed systema jus gentium based on the doctrine

of sovereignty.

Early jurists such as Vitoria made a distinction between natural law and human law. The
former consisted of a set of transcendental principles which could be identified through the use of
natural human reason (Anghie, 2004:10). The latter, in contrast, was created by civil political

administration, and it was this “de facto” secularization of law that positivism adopted to extend
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and elaborate its legal jurisprudent framework. Naturalists identified with the principles of justice
and the notion that all human activity was bound by an overarching morality — therefore sovereign
states in a naturalist framework were bound by the principles of natural law (Tuck, 1999; Anghie,
2004). A gradual ontological shift towards positivism became evident with the work of Vattel in
1758 entitled The Law of Nations — while paying homage to naturalist cannons — emphasizing the
power and authority of the sovereign by raising doubts whether international law could bind the
sovereign or that there was a law higher than sovereign law® (Jouannet, 2009). Overall, however,
the most influential jurists 1 will be referring to over the 18" and 19™ century (i.e., Wheaton,
Westlake, Lorimer, and Austin) are exclusively positivist in that they reconstituted the entire legal
system to fit the newly developed Latin-European jurisprudent law claiming that the sovereign
state is the foundation of the entire juridical system. Positivist jurists thought it to be passé and
“on the wrong side of law” to ascertain that sovereign states were bound by an overarching natural
law guided by a higher morality. In other words, the rules of (a Latin-European) international law
— according to positivists — were to be discovered not by speculative inquiries into the nature of
justice but by studying the actual behavior of states and laws which they created (Anghie,
2004:43).

It should be evident that positivist jurists who follow a legal tradition claiming that the
sovereign is the ultimate source where all power resides, laws derive, and security guaranteed, are
adhering to a Hobbesian philosophical tradition claiming that for a society to be-come, individuals
would need to enter in a social contract by relinquishing their “natural freedom™¢. By leaving their
state of nature, they enter a “civil society” where the sovereign state assures their security, freedom,
and liberty. Jurists like John Austin (1954:133) held that “laws properly so called are a species of
commands. But, being a command, every law properly so called flows from a determinate source”.
Therefore, to Austin like Hobbes, that determinate organizational source was the sovereign®’.
Austin’s positivist jurisprudence explicitly highlights the distinction between law and morality
which international positivist lawyers took pride in having rid the discipline of with insupportable
arguments regarding natural law and its associated idea of higher morality (Anghie, 2004:44).
Another important racialized concept developed by positivist jurists alongside sovereignty is the
concept of society. Society is the central concept used by virtually all international lawyers in the

period of the 18th century — arguably until this day — in their efforts to suggest the existence of
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rules observed and protected by a sovereign supreme authority. Westlake (1894:1-2) proclaims
that:

international law is the body of rules prevailing between states. States form a society, the members
of which claim from each other the observance of certain lines of conduct, capable of being
expressed in general terms as rules and hold themselves justified in mutually compelling such
observance, by force if necessary; also that in such society the lines of conduct in question are
observed with more or less regularity, either as the result of compulsion or in accordance with the

sentiments which would support compulsion in case of need.

This positivist explanation of international law posits that sovereignty is important
inasmuch as society since society is constituted by sovereign states. Put differently, it is because
sovereign states exist in society that a jus gentium can claim to be law. This is cited by Westlake
(1894:3) when he says “Without society no law, without law no society. When we assert that there
is such thing as international law, we assert that there is a society of states: when we recognize that
there is a society of states, we recognize that there is international law”. Therefore, “society”,
“family”, and “community” of nations became fundamental “civil” signifiers along with
sovereignty in constructing a legal definitional framework informing positivist jurisprudence
stipulating an unbridgeable cultural gap between a rational mode of Being deemed temporally
progressive, in contrast to an irrational mode of Being denied sovereignty. Society then provides
the matrix of ideas which “allied with sovereignty establish a positivist international law order”
(Anghie, 2004:48). It is important to note that the idea of society assumes membership and
membership assumes that states can only be accepted as part of society if they agree and abide by
specific cultural and political norms (Anghie, 2004). It is then the concept of society with its
cultural relativist tendencies which enabled the formulation and elaboration of the doctrine known
as “‘sovereign recognition” which takes into consideration various ahistorical cultural distinctions
that a priori rejects non-European membership in the “family of nations” maintained by jus
gentium. Non-Europeans were deemed to be “outside” society because they were inept in
following and/or developing “civil laws” — thus denied sovereignty. Oppenheim’s remarks on
sovereignty being a status arrogated to Latin-European society has had an enduring significance
on the discipline especially since he is of the opinion that non-European spaces are ‘“not-full
Sovereign States” (Oppenheim, 1912:154). More specifically, he says concerning sovereignty that

"[17t will be seen that there exists perhaps no conception, the meaning of which is more
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controversial than that of sovereignty. It is an indisputable fact that this conception from the
moment when it was introduced into political science until the present day, has never had a

meaning which was universally agreed upon” (Oppenheim,1912:129, emphases added).

The positivist scientific legal inquiry elaborated by positivist jurists made legally possible
the classification and categorization of different cultures as civilized and non-civilized thus
proceeding to legally sanction extrajudicial measures ostensibly necessary for temporally stagnant
non-Europeans to reach the telos of history — Latin-European civilization. While jurists aligned
with the idea that jurisprudence could not achieve the same results as the “natural sciences”,
positivist jurists proceeded to engage in what they called a “scientific inquiry” to redefine their
discipline in ways which appeared compatible with the scientific framework (Anghie, 2004:49).
That is to say that while international law is concerned with the human sciences and could not be
studied in the same way as natural sciences, it consistently identified itself as a science with
Westlake, similar to Oppenheim considering international law as being a science “among other
sciences” (Westlake, 1894:vi). This is compatible with the continued reference made by
international jurists of the time referring to international law as a “science” (Sugarman, 1991;
Schmidt, 1998; Anghie, 2004). Therefore, the “scientific” self-image of jus gentium is based on a
secular philosophical inquiry consisting of a “rigorous” and “rational” quantitative research

method elaborating the development of positivist jurisprudence.

The scientific self-image of positivist jurists provided lawyers with problem-solving
techniques to identify and interpret relevant forms of non-European state behavior in an
anthropological judgement that denied them coevalness. In the 18" and 19" century, denying
coevalness represented the studied object — the non-European in this case — being perceived as
stuck in a “state of nature” with only the expert, the Latin-European anthropologist, knowing how
to order, progress, and civilize the informant. This linear conceptualization of time hastened the
scientific image of international law being a science because of the wide range of cultural
encounters during the 18™ and 19" century which according to Anghie (2004:49) created “a
general flux and confusion of international relations” thus requiring an elaboration of new
scientific doctrines to “legally” categorize and classify different cultures. Here we notice a
continuum between naturalism and positivism with the latter developing a methodology that
created racial and cultural categories to classify non-European cultures. This methodology later

became associated with producing “scientifically racist” and/or “culturally relativist” legal claims
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to justify colonial interventions. The scientific stature of international law was proclaimed by
Lawrence when he said that international lawyers of the 19" century “produced order from chaos,
and made International Law into a science, instead of a shapeless mass of undigested and
sometimes inconsistent rules” (1895:94)%, The scientific image adhered to by positivists becomes
clear with Lawrence mentioning that order could be established through classification, in both the

legal phenomena of state behavior, and of the rules of international law itself.

Therefore, with law being concerned with “the classification of institutions and facts”, and
since possessing law is the legal channel to achieve “order” and a “sovereign society”, then
“scientific facts” are elaborated by positivist jurists with the broader task to classify and arrange
these facts in an effort to develop a hierarchical, coherent, and overarching international system of
law (Anghie, 2004; Agathangelou and Killian, 2016). The scientific methodology developed by
positivists favored a move towards abstraction preferring a propensity to rely on the formulation
of categories and their systematic exposition as a means of preserving the already-developed
“order among (Latin-European) sovereign states” thereby arriving at the accurate and precise legal
“technical solution” to any non-European scientific (cultural) problem.

2.2 Positivist Jurists Define, Classify, & Exclude Non-European People as Temporally
“Qutside” Jus Gentium

The legal-historical concepts and classifications positivist jurists employed to “order” non-
European histories, cultures, and societies was one of the central features operationalizing the
binary between civilized and uncivilized peoples (Anghie, 2004:52, 2009; Bowden, 2009). With
positivists repudiating the naturalist assumption that a universal natural law governs Europeans
and non-Europeans alike, 19" century jurists such as Wheaton claimed that international law was
the exclusive province of civilized societies. Wheaton declares that the “law of nations is that
which is observed, in accordance with the light of reason, between nations, if not among all, at
least certainly among the greater part, and those the most civilized” (1863:17). While Vitoria
highlighted that a universal law governed all peoples in contrast to positivist jurists, both
jurisprudent schools asserted a cultural gap maintaining Latin-European civilization as temporally
progressive, while non-Europeans are temporally primitive. For positivists, this “reductionist
chronos gap” was to be bridged by explicitly imposing Latin-European philosophical theology —
therefore a particular civilization — on temporally primitive cultures identified as positioned

“outside” the realm of jus gentium. It was asserted that since civilization is chronologically and
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spatially situated in Latin-European “things, ideas, and experiences”, this cultural judgement
(pre)destined “modern secular law” as being the exclusive “universal” nomos. With law being
arrogated to the Occidental, the Oriental/Indian was naturally excluded from the realm of law and
deprived of reason-ability to assert any rights or constraints cognizable as legally binding. In its
most extreme form, positivist jurists asserted that relations between Europeans and non-Europeans
occurred “outside” the realm of law (Anghie, 2004, 2009; Beckett, 2003; Bowden, 2009, 2013).
As a matter of “scientific fact,” positivists were vexed with naturalist legal assumptions precisely
because they failed to classify and distinguish between European civility and non-European
incivility. Westlake claims that “No theorist on law who is pleased to imagine a state of nature
independent of human institutions can introduce into his picture a difference between civilized and
uncivilized man, because it is just in the presence or absence of certain institutions or in their

greater or less perfection, that that difference consists for the lawyer” (1894:137).

The importance of a temporal “civil distinction” was crucial for positivist jurisprudence to
the point that the Hobbesian concept of the “state of nature” became epistemologically lacking in
rigor and precision because it lacked this explicit central cultural distinction. Put bluntly,
naturalists believed in the “secularization” of law revealed in scriptures by valorizing reason, while
positivists believed that by reifying reason over revelation, law would be enforced by societies and
institutions that are perceived as scientifically non-transcendental (Guénon, 1927, 1932; Abou El
Fadl, 2014). Once the connection between law and the cultural qualité embodying institutions had
been established “it followed from this premise that jurists could focus on the character of
institutions, a shift which facilitated the racialization of law by delimiting the notion of law to very
specific European institutions” (Anghie 2004:55, emphases added). As for the political
implications following this distinction, positivists devised a series of formal doctrines that
extended explicit racial and cultural mores to decree certain states civilized, and therefore
sovereign, and other states as uncivilized and therefore denied sovereignty. With non-European
subjects imagined as lacking legal personality, these “non-societies” were powerless in advancing
any legally observed objection to their dispossession and were reduced to objects in need of civil
tutelage. The classification between civilized and uncivilized peoples legitimized conquest as legal
and decreed that lands inhabited by peoples regarded as temporally backward consists of

“geographies” or “lawless lands” (i.e., terrae nullius). Paradoxically, these doctrines highlight how
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“unscientific” positivist jurisprudence is because Latin-European powers continued to engage in

commercial ventures with non-Europeans yet still denying them legal status.

Likewise, positivist jurists such as Wheaton, Oppenheim, and Westlake identified
“protected” non-Europeans as ‘“quasi-sovereign” or “not-fully sovereign” to enable them to
transfer property (Albaharna, 1968:79). According to Oppenheim, “independence” as a civilized
trait has two main elements, “internal sovereignty and external sovereignty”, and it is also a
contingent legal status based on the cultural qualité of the “international personality” (as cited in
Albaharna, 1968:79). According to Holland and Oppenheim, if an “international personality” is
recognized as not fully sovereign then it is a “protected state” identified as an “inferior
state...recognized as an international unit, though of an imperfect type” (as cited in Albaharna,
1968:79, emphases added). This is a racialized discourse familiar to naturalist jurisprudence stating
that non-European personality is not wholly unintelligent and that they do have reason; but such
“reason” is recognized SO that the non-European may be bound by an international law for the
acquisition of property. It was not only the “style” of cultivation of land adopted by non-Europeans
that was a legal pretext for intervention by Latin-Europeans but also because of the “sacred trust
of civilization.” Lorimer (1883:28) insisted that “colonisation, and the reclamation of barbarians
and savages, if possible in point of fact, are duties morally and jurally inevitable; and where
circumstances demand the application of physical force, they fall within necessary objects of war.”
Then, the test of civilization was adhering to Latin-European universalized standards and the
failure to do so denoted a lack of civilization on the part of non-European subjects. This cultural
gap justified “humanitarian intervention” for the sake of civilizing and transforming non-European
peoples as international lawyers of the late 19" century were accorded the title of the “Gentle
civilizers” and had no doubt about the superiority of European culture over alternative ways of life
thus regularly supporting colonial subjugation and plunder (Beckett, 2003; Anghie, 2004; Bowden,
2009; Koskenniemi, 2016:415).

The juridical idea maintained by jus gentium stipulating that internally and externally
recognized sovereigns — adhering to Latin-European civilization — have a just war advantage over
peoples imagined as temporally degenerative has a long history when it comes to matters of
conquest (Orend, 2006; Bowden, 2013a). G.W.F. Hegel wrote that “it arises above all in the Iliad
where the Greeks take the field against the Asiatic and thereby fight in the first epic battles in the
tremendous opposition that led to the wars which constitute in Greek history a turning point in
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world history” (1975:1061). Hegel highlights that the epics of the past describe the triumph of the
West over the East; the triumph of European civilization and the individual beauty of reason that
sets limits to itself (Hegel, 1975; Bowden, 2013a). Hegel (1975:1061) makes this clear when he
says that the “inner dialectic” of a civilized society drives it “to push beyond its own limits and
seeks markets” (1975:1061), while spaces “generally backward in industry” (Hegel, 1958:246)
generate the “colonizing activity to which the mature civil society is driven” (Hegel, 1958:247).
The encounter between Europeans and non-Europeans being violent and domineering is largely
seen as a natural and inevitable series of events that conforms to patterns of a particular world
history reifying a dynamic of cultural difference enforcing a telos of Latin-European civilization.
Krieken (1999:309) cites that international law is intimately related to a civilizing process that
works in tandem with practicing all kinds of violence since the process seeks to eliminate “the
threat they pose to the fragility of the achievements of civilization...it is this aggression which

then underlies the associated civilizing offensives.”

Extrajudicial violence was legally exercised on groups perceived as “alien” or “foreign” to
the prevailing “recognized personality” informing the “standard of civilization”. This echoes not
only Kant and other positivist jurists, but J.S. Mill ([1859] 1962:407) who is cited to have said that
a “civilized government cannot help having barbarous neighbors” and when it does “it either finds
itself obliged to conquer them or to assert so much authority over them” because “barbarians have
no rights as a nation”. As a result of this dynamic of cultural difference requiring “benevolent
empire”, Mill mentions that the criticisms brought against French and British colonial practices
are based “on a wrong principle” ([1859] 1962:407). It was often the case that European
conquerors believed that they knew the exotic-other better than the people inhabiting “exotic land”
therefore they were “best equipped to act as their overseers” (Bowden, 2013a:163). This idea was
articulated in the 20" century by Arthur Balfour in the British House of Commons when he said
“we know the civilization of Egypt better than we know the civilization of any other country. We
know it farther back; we know it more intimately; we know more about it” (Bowden, 2013a:163).
The idea that non-Europeans — especially Arabs — need guardians, tutelage, and lessons in
civilization was further highlighted with Balfour stating that “western nations as soon as they
emerge into history show the beginning of those capacities for self-government” (Bowden,
2013a:163), however beyond Europe he exclaims “one may look through the whole history of the

Orientals...and you never find traces of self-government...Conqueror has succeeded conqueror;
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one domination has followed another; but never in all the revolutions of fate and fortune have you
seen one of those nations of its own motion establish what we, from a Western point of view, call

self-government. That is the fact” (Bowden, 2013a:163).

This Latin-European schizophrenia® is most accurately identified in Lorimer’s work on
the law of nations which provides a hierarchical view of human communities as an indispensable
aspect of positivist jurisprudence. Lorimer is explicit in identifying any culture that is different to
Europe as an existential threat to Europe. This atomistic racial methodology of causation espoused
by positivist jurists reveals their inclinations at times to flirt with natural evolutionary science to
operationalize their jurisprudence. Lorimer is not shy in vehemently classifying cultures of
“Semitic races” such as Jews and Arabs as a mode of Being naturally threatening Latin-European
philosophical theology (Lorimer, 1883). According to Lorimer, Europe ruled the world, and this
was because of what he termed the “Aryan races” and “European state form” (Koskenniemi,
2016:416). Positive law according to him was important above all because it was declaratory of
something real. He says “there can be no more two positive laws than there can be two straight
lines between the same points” (Lorimer, 1883:16; Koskenniemi, 2016). Lorimer attains this legal
judgment by elaborating the “de facto” principle and the “doctrine of recognition”. In the case of
the former, he highlights that facts do not declare their own value but must be taken cognizance of
and then be recognized as expressions of some essence or tendency by other states. This is carried
out in a scientific fashion in knowing that recognition is not simply the expression of an opinion
on some fact but is based on the fact that the “de facto existence of the nation being given, its de
jure recognition by other states becomes a right inherent in it, and a duty incumbent upon them”
(Lorimer, 1883:24; Koskenniemi, 2016:420, emphases added). In addition, Lorimer’s doctrine of
recognition identifies Latin-Europe’s temporal position and cartographic coordinates as including
societies of the highest moral tones and that only opinions deliberated and experiences practiced
adhering to Latin-European philosophical theology should be legally taken into account. In the
Institutes of the Law of Nations: A Treatise of the Jural Relations of Separate Political
Communities, Lorimer enlisted anthropologically charged racial categories to classify and
characterize non-Europeans as lesser in value. He says “for our purposes, the single life of Socrates

is of greater value than the whole existence of the Negro race” (Lorimer, 1883:53).

Lorimer elaborated three types of “recognitions” based on three levels of human society:

civilized, barbarian, and savage. Civilized status was accorded to Latin-European societies and
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settler colonialists by extending them titles and the freedom to sojourn and engage in trade since
their identities represented civilized political society (Lorimer, 1883:103; Koskenniemi,
2016:421). In its particular application to uncivilized states, William Edward Hall declares similar
to Lorimer that recognition takes place when as “a state is brought by increasing civilization within
the realm of law” (Hall, 1884:83). However, until that stage is reached non-Europeans are de facto
excluded from the just application of the doctrine as it operates in the European realm which is
classified as internally and externally sovereign. Lorimer also makes this clear when he says “the
right of undeveloped races, like the right of undeveloped individuals, is a right not to recognition
as to what they are not, but to guardianship — that is, to guidance — in becoming that to which they
are capable, in realizing their special ideals” (1883:157). Similarly, the “test of civilization”
articulated by John Westlake in 1894 while holding the Whewell Professorship of International
Law at the University of Cambridge declares that:

when people of European race come into contact with American or African tribes, the prime
necessity is a government under the protection of which the former may carry on the complex life
to which they have been accustomed in their homes, which may prevent that life from being
disturbed by contests between different European powers for supremacy on the same soil, and
which may protect the natives in the enjoyment of a security and well being at least not less than
they had enjoyed before the arrival of the strangers. Can the native furnish such a government, or
can it be looked for from the European alone? In the answer to that question lies, for international
law, the difference between civilization and the want of it (1894:141, emphases added).

Westlake is highlighting that Latin-European Enlightenment denotes the right of a state to
establish its own system of government within its territory; however, and most importantly, in the
case of the non-European “unit”, its “internal” system had to comply with the “external” Latin-
European standard of civilization that in effect presupposed a European presence within that polity.
That is to say, non-European spaces had to shed away their supposed inferior civilization which
created a contaminated “society” and instead furnish European modalities of governance,
economics, and sociology to be identified as civilized and “inside” international law. It is here that
we begin noticing the importance of the concept of society as being integral to the definition of
sovereignty. The task of defining sovereignty was as fundamental to positivist jurists as it was to

define what qualité of people are rational to comprise, and develop a society“°.
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Westlake makes a distinction between European and non-European cultural personalities
by (de)valuing non-European societies using scientific atomizing analogies. He says, “Our
international society exercises the right of admitting outside states to parts of its international law
without necessary admitting them to the whole of it” (Westlake, 1894:82; emphases added). Jurists
such as Westlake and Lorimer argued that the legal capacity of an entity was pre-determined by
the degree of civilization it had attained which led Westlake (1894:145, emphases added), similar
to Lorimer and Oppenheim, to highlight that sovereignty was acquired not “in treaties with natives,
but in the nature of the case and compliance with conditions recognized by the civilized world”.
That is to say, non-Europeans having cultural personalities at odds with Latin-Europe denied them
sovereign recognition and sociable capabilities even though European commercial ventures were
being conducted. Lawrence — perhaps unaware that he is highlighting the limit of positivist
methodology — asserted when discussing the question on how an entity is to be admitted into
international society that “a certain degree of civilization is necessary, although it is difficult to
define the exact amount” (1894:58). And concerning whether it would suffice for a non-European
society to simply claim that it wants to be “bound by international law” to become a member of
jus gentium (i.e., international society) he said “in matters of this kind, no general rule can be laid
down” (1894:59).

Cultural differences being vital for passing the “test of civilization” is most apparent when
Westlake argues that Asiatic empires such as the great Osmanli Caliphate were capable of
“passing” the test only if Europeans sojourning in the empire are subject to the jurisdiction of a
European consul rather than subjects to (Osmanli) local laws. According to Westlake (1894:170;
Anghie, 2004), this destined that jus gentium had to merely “take account” of Asiatic societies
rather than accept them as members of the “family of nations” or “international society”.
According to positivist jurists, European citizens living or trading abroad were not to be tried or
convicted using a (backward) jurisprudent system founded on nomos sourcing divine law instead
of a secular constitution (Beckett, 2003; Anghie, 2004; Abou EI Fadl, 2014). It is here that treaties
of capitulation, as a legal-historical case, began acquiring a derogatory connotation in the 19th
century since one of the greatest civilizations upheld by the Osmanli Caliphate was humiliated and
forced to sign treaties that gave European powers extra-territorial jurisdiction over the activities of
their own citizens sojourning in Osmanli territory and expanded unequal economic policies
(Rodinson, 1977; Goffman, 2002; Anghie, 2004; Abou-El-Haj, 2005; Pamuk, 2010; Akcam,

kel <y 75



2012)*, For instance, the Balta Liman treaty of 1838 also known as the Anglo-Ottoman treaty was
according to the UK the most liberal — therefore civilized — agreement based on classical liberal-
capitalist concepts of free market, comparative advantage, and the abolishment of monopolies.
However, Osmanli jurists and economic ministers beg to differ on its civilized trait. Although the
treaty undeniably increased trade, imports into the country increased exponentially thereby
crippling Osmanli local exporting industry*? (Issawi, 1980; Goffman, 2002; Pamuk, 2010; Necla,
2011:25). Furthermore, with international law identified as engaging in a “natural scientific
inquiry”, the jurisprudence du jour “dealt with the question of defining the proper subjects of
international law accorded sovereign status” (Anghie, 2004:56). Lawrence defines sovereignty as
highlighted in the opening quote of this chapter as being linked to the control over territory by
stating that “international law regards states as political units possessed of proprietary rights over
definite portions of the earth’s surface. So entirely is its conception of a state bound up with the
notion of territorial possession that it would be impossible for a nomadic tribe, even if highly

organized and civilized, to come under its provisions” (1895:136).

However, what became clear to Lawrence and other positivists is that several peoples
around the world met this requirement of territorial control which then posed a threat to the
structural coherence of positivist jurisprudence. For instance, Arab spaces in Africa and Asia met
the requirement of territorial control under the Arab-Islamic notion of Caliphate and Ummah
however these concepts were perceived by positivist jurists as being inferior governing concepts
to Europe because their source is not “secular law” (Goffman, 2002; Beckett, 2003; Abou El Fadl,
2014). Also, in the Indies according to Alexandrowitz (1967:14), all the major communities in
“India as well as elsewhere in the East Indies were politically organized: they were governed by
their Sovereigns, they had their legal systems and lived according to centuries-old cultural
traditions” (Anghie, 2004). Also, African kingdoms of Benin, Mali, and Ethiopia according to
Elias (1972) were accorded sovereign status since they exchanged commercial treaties and
political relations. Positivist jurists were echoing Vitoria when he admitted that non-Europeans
possessed political organization but ended up using cultural differences as legal argument to
indicate that Europeans are naturally endowed with reason that furnishes a culture that was most
organized, responsible, and most importantly, sovereign. Therefore, with positivists confronted
with the dilemma that non-Europeans are sovereign since they have control over territory, they

reverted to the concept of society to highlight that unless non-Europeans satisfied the criteria of
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membership suggested by Latin-European civilization then they de facto lacked the comprehensive
legal range of powers enjoyed by Latin-European sovereigns who comprised international society
(Oppenheim, 1912; Anghie, 2004).

The distinction between a civilized and uncivilized mode of Being was then made not in
the realm of sovereignty but in the realm of society which reified Latin-European philosophical
theology. Society defined as embodying a liberal-secular ethos enabled jurists to link a legal status
to a cultural distinction. Motivated thus, sovereignty and society as highlighted by Anghie
(2004:59) posed two different tests in that non-Europeans remained “outside” the realm of
international law not so much because they lacked sovereignty, but because they lacked other
characteristics essential to become a member of international society. An essential characteristic
adjudicated by positivist jurists is that no laws existed in non-European societies. Even when
positivist jurists like Westlake seem to acknowledge the fact that different people can possess a
system of governance that parallels England he quickly proceeds to affirm that “our actual England
is regulated by law” with the word ‘actual’ seeming to suppress the suggestion that there could be
some other England which compares with savage societies (Westlake, 1894: viii, emphases added;
Anghie, 2004:61).

Therefore, the personality of “lawful” personifying cultural “sociability” is exclusively
arrogated to Latin-European philosophical theology and any tendency to affirm the similarity
between European and non-European society must immediately be transformed, distorted, or
silenced as it risks collapsing the deterministic knowledge structures engineering jus gentium. At
a positivist jurisprudent level, lawless spaces inhabiting “aliens” or “threatening strangers” — as
mentioned earlier — are seen as a threat to the integrity and security of (a culturally particularized)
international society, but it also points to the intrinsic nature of sovereignty continuously seeking
to identify a temporally primitive personality as threatening the coherence of jus gentium for the
ontological coherence of Latin-European civilization. Positivist jurisprudence, therefore, requires
the constant identification of a “temporal cultural threat” for the science of positivist jurisprudence

to consistently (re)invigorate and (re)actualize the civilized “self-image”.

The jurisprudence regarding the issue of how sovereignty was acquired over non-European
peoples concerned concepts such as cession, property, occupation, and discovery — even though

recognition of such right is contrary to the idea of law as it legitimizes outcomes dictated by power
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rather than legal principle (Anghie, 2004; Koskenniemi, 2012, 2017). With non-Europeans being
“outside” law, this meant that there were no legal limitations on European states ability to
commence war and/or be accountable for extrajudicial practices committed during a “mercantile
venture” because domination and violence in the case of a war between the civilized and non-
civilized become essential processes in transforming lawless “societies” (Anghie, 2004; Orford,
2012; Koskenniemi, 2012, 2017). For instance, the conceptual framework extended by private
property law played an influential role in positivist jurisprudence legalizing the acquisition —
through imperial practices — of non-European territory (Anghie, 2004, 2007; Bowden, 2007, 2009,
2013a, 2013b; Koskenniemi, 2017). Korman (1996), Anghie (2004), Koskenniemi (2012, 2017),
and Bowden (2013b) note that European states adhering to naturalist and positivist scholastics
openly relied on the legal doctrine of dominium as a basis for legally acquiring land in non-
European spaces by exercising extrajudicial practices (Koskenniemi, 2017). This meant that land
that did not abide by Westphalian ontologies of space and a liberal-capitalist ethos of political
economy could be appropriated simply because the “cultural personality” informing such

territorial “organization” does not correspond with Latin-European ideas of political economy.

With Westlake explicitly stating that the test of civilization is for non-European races to
furnish a European civilization, the legitimacy of “property acquisition” as a legal technique meant
that little to no restrictions were imposed on imperial expansion. French jurist Antoine Rougier
speaking of a “liberal humanitarian intervention” argues that a “government which fails in its
function by ignoring the human interests of the governed commits what may be called a perversion
of its sovereignty” (Bowden, 2013a:161). In the absence of sovereignty, “when the violations of
the law of human solidarity occur in the case of barbarous or half-civilized State, in which the
disorders have a durable and permanent character, the civilized powers must of necessity have
recourse to a more energetic method of control — a control adapted to present the wrong-rather
than to repress it or cause reparation to be made”. Therefore, while civilized European states
engage in “the right of ordinary intervention” among themselves (Rougier, 1910:495) it seems that
in the case of non-European spaces, Europeans have the “right of permanent intervention”
(Rougier, 1910:495). Similarly, John Locke —while the point here is not to rearticulate the limiting
postcolonial argument claiming his philosophy as emblematic of “Eurocentric” ideas and laws that
serve as a cover for imperial oppression — it is however important to note that Locke drafted legal

documents that transformed cultural differences into legal differences thus legalizing “first right
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possession” of vacuum domicilium/terra nullius (i.e., vacant lands) (Mehta, 1999; Corcoran,
2017). Locke was of the opinion that “where there being more Land, than the inhabitants possess,
and make use of any one has liberty to make use of the waste” (Locke, [1689]1965:439; Bowden,
2013a). This ahistorical temporal positionality adopted by jurists as a cultural legal difference to
justify colonial expansion is given credence with their use of Locke wondering “whether in the
wild wood and uncultivated waste of America left to nature, without any improvement, tillage or
husbandry, a thousand acres will yield the needy and wretched inhabitants as many conveniences
of life as ten acres of equally fertile land doe in Devonshire where they are well cultivated?”
(Locke, [1689] 1965:336). This ahistoricism becomes particularly problematic since Europeans
having mixed their labor with the land were now also — according to jus gentium — entitled to take

possession of it as “property” (Anghie, 2004; Bowden, 2013a; Koskenniemi, 2017).

Such juridical thinking constellating “sovereign proprietorship” founded on “cultural
differences” parallels the works of Immanuel Kant and Vattel. While Kant claims that “no one
may act inimically toward another except when he has been actively injured by the other” (Kant,
[1795] 1963:86), Kant was discussing spaces recognized as internally and externally “sovereign”.
On less civilized races Kant — using Lorimer’s legal concept of de facto — says “Man in a state of
nature deprives me of this security and injures me, if he is near me, by this mere status of his, even
though he does not injure me actively (de facto); he does so by the lawlessness of his condition
(statu iniusto) which constantly threatens me. Therefore, I can compel him either to enter with me
in a state of civil law or to remove himself from my neighbourhood” (Kant, [1795] 1963:92).
Similarly, Vattel asserted that “cultivation of the soil is an obligation imposed upon man by nature”
and those who avoid labor and “pursue this idle mode of life occupy more land than they would
have need of under a system of honest labour, and they may not complain if other more industrious
Nations, too confined at home, should come and occupy part of their lands” ([1758] 1964:37,
Jouannet, 2009). Thus, Europeans were legally sanctioned to “lawfully take possession of them
and establish colonies in them” (Vattel, [1758] 1964:85). An international law dominated by
scholastics reifying a “cultural dynamic of difference” stipulating a “naturalized” secular
distinction between legality and morality (i.e., a positivist scholastic creed) continues to influence
and dominate legal-history. This is highlighted in the contemporary writings of Italian jurist
Pasquale Fiore who remarks in his renowned work entitled International Law Codified and Its

Legal Sanction: Or, The Legal Organization of the Society of States that as “a matter of principle,
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colonization and colonial expansion cannot be questioned” (Fiore, 1918:46), and continues by
saying that “civilized countries in order to find new outlets for their ever increasing activity, need
to extend their present possessions and to occupy those parts of the earth which are not of any use

to uncivilized peoples” (Fiore, 1918:120).
Conclusion

This chapter was interested in highlighting a genealogical continuum within jurisprudent
schools of naturalism and positivism consistently transforming cultural differences into legal
differences by (re)formulating and (re)inventing legal concepts that sanctioned the use of
extrajudicial measures. According to naturalist and positivist jurists, cultural difference translated
into legal difference thus legally sanctioning the transformation of non-European spaces because
they inevitably fall short from attaining the temporal coordinates accenting Latin-European
philosophical theology. Positivist jurisprudence conceptualizes international law through a set of
doctrines that are produced by, and situated in, an essentialist temporal time-lapse between a
modern European and a primitive non-European. The temporally degenerative non-European is
silenced and denied any subjectivity in resisting or suggesting endogenous alternative knowledge
systems to that of Latin-European philosophical theology since its own existence assumes and
promotes the “sacredness” of the civilizing mission. In other words, the non-European is
encouraged not to contemplate “different” approaches to “making society” than to those provided
and formulated by modern Latin-Europe.

Therefore, positivist jurisprudence asserts that the only history written of the backward
society is in terms of its progress towards the advanced society since the telos of history is Western
civilization. While positivist lawyers characterized themselves as opposing naturalist
jurisprudence, each jurisprudent school (re)formulated legal concepts relating to positivist
jurisprudence such as war, law, property, society, civilization, and sovereignty using a racialized
vocabulary in ways that maintained and policed the unbridgeable “cultural gap” between
temporally progressive and temporally primitive peoples. While positivist jurisprudence expanded
legal concepts relating to sovereignty and society, positivist lawyers similar to their naturalist
predecessors also based such legal recognition and membership “inside” jus gentium on a mythical
culturalist gap of exclusion resolute in claiming that particular societies are inherently “beyond the
pale of civilization”. The legal vocabulary adopted by positivists was used to exclude non-

Europeans from the “society of nations” characterizing sovereign states and elaborated a legal
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framework that justified state-sponsored terrorism as a means of accomplishing the ends of history.
Non-European spaces that failed to furnish a civilized personality evocative of Latin-European
cultural mores were then legally transformed — by conquest if necessary — to spaces that exhibited
Latin-European epistemic concepts such as the nation-state, secularism, laissez-faire economics,
individualism, or more generally, an ethos derived from the protestant ethics of governance
informing liberal-capitalist philosophical theology. By the end of the 19" and beginning of the 20"
century, international jurists and metropole powers ensured that jus gentium had been globally
universalized as the most superior scientifically based legal knowledge system capable of
classifying and separating peoples temporally stuck in a “state of nature” from those destined to
form a “society” by reifying a standard of civilization that is authored by, and based on,
ratiocinated philosophical theology (Frank, 1998; Anghie, 2006:746; Al-Kassimi, 2018).
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Chapter Il

The War on Terror and Pre-emptive War as Just: The Past “Cultural
Dynamic of Difference” Animating Jus Gentium Continues to Accent Present
(Positivist) Juridical Concepts Adjudicated to Civilize Arabia
“The right of undeveloped races, like the right of undeveloped individuals, is a right not to recognition as

to what they are not, but to guardianship — that is, to guidance — in becoming that to which they are capable,
in realising their special ideals” — J. Lorimer (1883)

“History is all things to all men...Perhaps the most important methodological problem in the writing of
history is to discover why different historians, on the basis of the same or similar evidence, often have
markedly different interpretations of a particular historical event” — R. M. Hartwell (1959)

“T think authors ought to look back and give us some record of how their works developed, not because
their works are important (they may turn out to be unimportant) but because we need to know more of the
process of history-writing. Writers of history are not just observers. They are themselves part of the act and
need to observe themselves in action” — John King Fairbank (1969)

“Since the beginning of international law, it is frequently the ‘other’, the non-European tribes, infidels,
barbarians, who are identified as the source of all violence, and who must therefore be suppressed by an
even more intense violence. However, this violence, when administered by the colonial power, is legitimate
because it is inflicted in self-defence, or because it is humanitarian in character and indeed seeks to save
the non-European peoples from themselves” — A. Anghie and B.S Chimni (2004)

“By the beginning of the twentieth century, it was a European habit to distinguish between civilized wars
and colonial wars. The laws of war applied to wars among the civilized nation-states, but laws of nature
were said to apply to colonial wars” — Mahmood Mamdani (2004)

*kk
Introduction

By firstly emphasizing the importance of committing the “methodological sin” of being
historically anachronic when seeking to deconstruct legal-historical events by bringing the past to
bear on the present, this chapter will then proceed to lament that the cultural dynamic of difference
originating jus gentium is not a “dead letter” of the past, but rather continues to impact the
(re)formulation of the present legal-history of international law as a (positivist) legal regime.
Deconstructing the racialized discourses informing the legal doctrine initiated after 9/11 known as
pre-emptive defense strategy (PEDS), in tandem with teleological discourses encouraging Arabs
to adopt temporal coordinates accenting Latin-European philosophical theology, reveals that the
deterministic origins of jus gentium are reproduced and re-enacted by “recognized sovereigns”
whenever they attempt to renew or reform the “universal legal regime”. That is to say that far from
older legal doctrines reifying a “dynamic of cultural difference” stipulating an unbridgeable
cultural gap between Latin-Europe and Arabia being policies of the past, jus gentium as it evolved
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after the war on terror (WoT) in general, and “Islamist Winter” of 2011 in particular, reveals
striking reductionist legal discursive parallels characterizing naturalist and positivist scholastics.
Therefore, this chapter is primarily interested in accentuating that the legal doctrines formulated
and practices promoted to conquer Arab spaces starting with Iraq in 2003 did not institute a novel
present “international legal order”, but rather reproduced in effect past formative racialized legal
structures willed by sovereign figures. The doctrine of PEDS — also known as the Bush Doctrine
— deployed to civilize, modernize, and democratize the Arab world, | argue, reproduces the
reductionist structures animating the “civilizing mission” maintained and policed by legal
formulations situated in jus gentium. The chapter situates the “cultural dynamic of difference”
informing positivist jurisprudence — inevitably essentializing an Arab mode of Being — as playing
an essential role in legalizing the domineering consequences of “creative chaos” adjudicated by
the Bush Doctrine through discourses advocating for a “liberal humanitarian intervention™ in

Arabia with an objective seeking the implementation of a “New Middle East” (NME).

The WoT is understood in terms three (secular) ratiocinative concepts: the doctrine of pre-
emptive self-defense, liberal interventionism/humanitarianism, and the idea of democracy
promotion transforming violent and threatening entities. The doctrine of pre-emptive self-defense
extends the concept of self-defense well beyond traditionally understood boundaries of Article 51
of the UN Charter. The commonly accepted view of self-defense is that if pre-emptive self-defense
is permitted at all, it is permitted only if an attack by an adversary is imminent. The racialized
discourse of the WoT — as it unfolded in Iraq in 2003 and after the “Arab Awakening” of 2011 —
suggests that these uncivilized rogue nations, once defeated, must be transformed into democratic
entities furnishing a liberal-secular mode of Being. Democratic peace theory and a liberal
humanitarian interventionist logic plays a crucial dual role in this process: it liberates the oppressed
people of “Islamic states” and “primitive” Arab cultural mores by creating law-abiding societies
that would be allies rather than threats to the metropole. The distinction between democratic and
non-democratic states being a marker of civilization necessitating the application of “different
laws” on each group, reproduces the colonial jurisprudence system of earlier centuries which
asserted that cultural differences between civilized and uncivilized states decree that civilized
states — because they are sovereign — are legally permitted to engage in extrajudicial practices
towards an uncivilized entity identified as embodying cultural mores recognized by sovereigns as

not warranting membership in International Civil Society. The National Security Strategy (NSS)
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articulated by President Bush in 2002 authorizing PEDS following 9/11 highlights the
reformulation of jus gentium by adopting a culturized rhetoric to initiate a war between the forces
of good versus evil. Therefore, the use of pre-emptive force against rogue (uncivilized) states in
an effort to transform them into “peace-loving democracies” employs the cultural dynamic of
difference employed by former colonial powers in earlier centuries towards Arabs in general and
Muslims in particular (Mamdani, 2004; Anghie, 2009). The cultural relativist discourse used to
justify the practices exploited by the U.S. and its European allies in the Arab world since 2003
resembles the rhetoric articulated to justify the “civilizing mission” and its terrorizing means of
engagement adopted by the crusaders or conquistadors during different epochs accenting a variety
of cultural encounters. The Bush Doctrine imagining Arab civilization as temporally degenerative
reverts to a primordial historicist discourse adopted by secular jurists during the formative epoch
of jus gentium. This return has formulated a new form of imperialism that asserts itself in the name
pre-emptive self-defence or a defensive imperialism seeking to redeem Arabs bodies from being
stuck in the past. The strategy of pre-emptive defense is animated by a race war discourse resulting
in principles and policies that, when taken together, closely resemble, if not reproduce, the
“colonial encounter”. | argue then that international law had in the past and continues in the present
to be subjected to various pressures that have ultimately resulted in the emergence of an
international legal regime that permits, if not endorses and adopts quite explicitly, domineering

practices argued as legally necessary for Latin-European ontological security.

Also, | argue that events witnessed in the Arab world since the subjugation of Baghdad —
a historical bastion of Arab civilization — in 2003 further highlights that positivist juridical
concepts such as sovereignty, society, and just war theory continue to be a major focus of scholars
attempting to assess how terrorism and responses to terrorism have challenged or changed
fundamental legal-historical understandings about sovereignty, war, and international (dis)order
(Brunnee and Toope, 2004; Anghie, 2009:292; Blakeley, 2010). Following the attacks of 9/11,
scholars of international law and political science argued that a unique threat confronted the
international community and that established laws were inadequate for the challenges it presented
(Buzan and Hansen, 2009). Consequently, scholars deliberated a range of theories that had the
purpose of reforming the laws of war, international humanitarian law, and the law of human rights
to address these supposed “new” threats. It is principally through instrumentalizing the language

of violence and war-as-self-defense that the Arab-as-object of sovereignty is constructed, excluded
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from the realm of law, attacked, liberated, defeated and transformed. In enacting these maneuvers;
however, the language of self-defense is not only transformed into PEDS, but rather it collects
together and deploys a series of other doctrines and principles — relating for example to human
rights, liberal intervention, democratization, and humanitarian intervention — to complete this
structure of pre-emptive war. The system defined and informing the Arab world post-2003 in terms
of humanitarianism is a system defined by trusteeship and wardship while the system defined by
sovereignty is defined by citizenship. That is to say that the international humanitarian order
espoused by the doctrine of PEDS is not a system that acknowledges (Arab) citizenship. Instead,
it is a system of management that turns (Arab) citizens into wards similar to the Mandate System
during British and French colonialism. These doctrines and essentialist teleological narratives
affirm that jus gentium continues to invoke “past” racialized imaginary myths to (re)form,
(re)structure, and (re)imagine international law by reifying a particular (Latin-European)

epistemology made universal.

The chapter notes that the doctrines and the discourses perpetrated during the Bush
administration were visibly informed by positivist scholastics with an objective in violently
perpetuating the telos of history. The juridical foundations of the Bush Doctrine paying homage to
positivist jurisprudence informing (neo)-conservative Orientalist academic knowledge, | argue,
reminded the Arab world that jus gentium continues to be imagined as a legal regime that polices
and maintains a cultural gap that a priori assumes that because Arabs are temporally and spatially
primitive, therefore, they are incapable of embodying the temporal coordinates accenting the telos
of history — Latin-European civilization. This sanctions the legal idea that cultural differences a
priori make legal the adoption of extrajudicial practices involving techniques of domination such
as torture and terror since Arabs are not sovereign subjects but rather objects of sovereignty. The
deconstruction of essentialist discourses — by committing the sin of being anachronic — highlights
how these practices were sanitized by cultural dynamic binaries such as “civilized-uncivilized”

and “modern-premodern”, by operationalizing what Mamdani calls “culture talk”.

The “Middle East™* according to the WoT and PEDS — informed by a discourse of culture
talk — is not simply a space where the war on terror needs to be waged in its most extreme form,
but that terrorism — supposedly a cultural tendency — is closely associated with the primitive Arab-

Muslim mind since it postulates a gap between “good Muslims” and “bad Muslims” (Beckett,
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2003; Mamdani, 2004; Abou El Fadl, 2014). The cultural relativist discourses adopted by the Bush
administration, along with political and academic speech actors adhering to “mainstream
jurisprudence” spoke of Arab culture in a way that a priori perceived the Arab in general, and
Muslim in particular as having “bloody borders”, “culturally resistant to modernity”, and naturally
“antagonistic” towards Latin-Europe. This “culture talk” explicitly highlights the exclusionary
character of jus gentium in that PEDS imagines Arab civilization as a permanent threat to the
stability of international law thereby adjudicating imperial policies that can only be exercised on
an entity constructed a priori “outside” jus gentium or an object of sovereignty. In this case, | argue
that jus gentium continues to be willed by sovereign figures valorizing naturalist and positivist
jurisprudence, which perseveres in viewing the Arab world as only capable of transitioning from
being a “bad Muslim” to being a “good Muslim” by shedding their temporally primitive culture
thus adopting a liberal-secular (slave) morality. Therefore, the following sections are interested in
highlighting how jus gentium was and continues to be — especially after 9/11 — characterized as a
regime of law that maintains and polices the inclusive exclusion ethos of international law by
reifying positivist scholastic philosophical theology demanding the fabrication of a threatening
“different” culture for the legal coherence of Latin-European epistemology.
1. Being Anachronic is a Methodological Sin as Detailed by Positivist Jurists and

Contextual Legal-Historians

For many critical international lawyers of the 20" and 21% century, the past is a source of
present obligation in recounting the relevance of rationalized sovereign governance being
informed by mechanisms of domination in tandem with technologies of racism in continuously
(re)making and (re)formulating an extant jus gentium that produces legal doctrines valorizing a
dynamic of cultural difference. This statement questions the extent to which decolonization ever
fully took place and remains a critical intervention in contemporary international law and politics
(Escobar, 1995; Frank, 1998; Munck, 1999; Tucker, 1999; Mutua, 2000; Koskenniemi, 2002,
2011; Anghie, 2004; Berger, 2004, 2005; Chimni, 2006a, 2006b; Orford, 2011; 2012; Pahuja,
2011; Mignolo and Walsh, 2018). Unfortunately, for many mainstream contextualist lawyers,
decolonization has successfully taken place with the establishment of the League of Nations and
subsequently the United Nations and with all former colonial spaces being “formally decolonized”
in the first half of the 20" century*. Accordingly, international law and the international

community have become essentially anti-colonial and questions concerning the continued
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relevance of imperialism and colonial structures characterizing international law are classified as
anachronic and a misreading of history since the real political question worrying scholars should
be how the universalization of international law could be used to end human suffering and poverty
(Orford, 2003, 2012; Anghie, 2004). Roth (2000:2065) makes this clear with his disaccord with
Third World Approaches to International Law (TWAIL) scholars such as James Thuo Gathii when
he states that “colonialism is a legal aberration, and characterizing contemporary international law
as essentially continuous with patterns of past Western dominations is of no use politically and
belittles the hard-won achievements of anticolonialist struggles”. Therefore, as highlighted by
Anne Orford (2012:1), statements such as those articulated by Roth illustrate the tendency amongst
mainstream international lawyers to draw a line “between yesterday’s imperialism and today’s

international law”.

This mainstream methodological commitment characterising contextualist positivist
lawyers* in the beginning of the 20™" century, and more so in the 21% century after 9/11, has been
argued against by scholars identifying with TWAIL who caution against the dangers of forgetting
international law’s imperial past by asserting that imperialism is “ingrained in international law as
we know it today” (Gathii, 2000:2020; Orford, 2003, 2012; Anghie, 2004; Koskenniemi, 2011).
During the 1990s, critical legal scholars and political sociologists began to rethink the (Latin-
European) intellectual historicism dominating international law through “universalized”
teleological narratives such as democratization, development, modernization, and liberalization.
This principled academic “struggle” seeking the reconstruction of jus gentium through
deconstruction accentuates a renewed concern within and outside the academy in deliberating
critiques concerned with whether and how the imperial past is relevant to the character of modern
(liberal secular) law and politics (Orford, 2012). Anachronic legal-historians concerned with
highlighting the return of imperialism voiced their dissatisfaction with the 20" century idea
claiming that decolonization successfully took place and that domineering power-relations and
knowledge structures are no longer present in international law and international political-
economic institutions. These scholars and others have attempted to rethink the place of positivist
philosophical jurisprudent scholastics in the shaping of international law, and the implications of
civilization and sovereignty as an organizational category during the colonial encounter being once
again operationalized after 9/11 in managing, re-ordering, and transforming post-colonial

(temporally degenerative) spaces.
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The debate that the imperial past has a bearing on the legal present is uncomfortable — to
say the least — amongst contextualist legal scholars in part because the authority and legitimacy of
modern international law rests on its claim to have transcended its exclusive Latin-European
heritage and thus operates in the present time as a universal law capable of representing all of
humanity (Orford, 2012). This is clearly cited in the Millennium Declaration of the Millennium
Development Goals of the year 2000, in the 2005 World Summit declaring and reaffirming the
provisions of responsibility to protect (R2P), and Northern and Southern speech acts*® genuinely
appealing to a normative universal law guaranteeing the rights of humanity. Therefore, according
to legal contextualists, claiming that the promise of jus gentium continues to be “geographically”
identified rather than “normatively” applied risks undermining the claim that law is universal. In
addition, with international institutions such as the IMF, WB, and WTO being directed by
contextualist international lawyers at “liberalizing, democratizing, and developing” former
colonies, claiming that imperialism is still relevant seeks to undermine their liberal democratic
policies. However, these contextualist arguments are quite perilous because by refusing
imperialism as a necessary causal process in developing underdevelopment by proliferating
illiberal practices, we shift responsibility and risk justifying the hegemonic status quo*’. This
conceptual evacuation then vindicates international institutions and legal regimes implicated in
underdeveloping Arabia by averring that current uneven development, inequality, civil war, food
insecurity, and poverty are a consequence of failed policies adopted after colonialism ended, rather
than the consequences of an international law reifying a “cultural dynamic of difference” that in
effect constructed a global political-economic system valorizing a protestant ethic and spirit of
liberal-capitalism. As highlighted by Orford (2012:1-2), rather than analyse the possible continuity
between imperialism informing multilateral institutions of exploitation and control, many legal-
historical contextualists or liberal internationalists “have assumed that it is desirable to develop
more expansive legal bases on which to intervene in order to educate, improve, develop, or save

the peoples of the decolonised world”.

Therefore, an international law informed by positivist jurisprudent scholastics and a
problem-solving methodology is limited in addressing a possible continuity between an imperial
past and a “transnational” present by developing and searching for expansive technocratic legal
arguments or technical problem-solving solutions that seek to “improve” through tutelage and

trusteeship Arab political spaces. The sense of temporality referred to by these lawyers’ and much
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of “modern” Anglophone legal-history declares that “we” in the “modern present” have the
capacity and the responsibility to create societies, laws, and/or institutions that are free from the
constraints of the “primitive past” (Orford, 2012). The idea that the past has no bearing on the
present is powerfully articulated by Lesaffer (2007:34, emphases added) — an opponent of lawyers

engaging in an anachronic legal-historical inquiry. He exclaims that their aim is:

clearly not to understand what happened [in the past] but to give current ideas or practices roots in
the distant past. This kind of historiography sins against the most basic rules of historical
methodology and the results are deplorable. This genealogic history from present to past leads to
anachronistic interpretations of historical phenomena, clouds historical realities that bear no fruit
in our own times and gives no information about the historical context of the phenomenon one

claims to recognise.

While a temporal (materialistic) ontic claiming as “truth” that the past has no bearing on
the present is deeply ingrained in Latin-European Renaissance and Enlightenment scholastics,
recent years have seen an increased interest in scholarship addressing the question of whether and
how the imperial past is relevant to thinking about the “nature” of current international affairs. The
introductory chapter of The Oxford Handbook of the History of International Law — published in
2012 — highlights that the aim of the monograph is to produce a universal history of international
law that would “explore the living bond between the past and the present” (Orford, 2012; emphases
added). This idea of a living bond between the past and the present signals an implied contestation
to the methodological logic of positivism pioneered by the Cambridge and Columbia law schools
of international legal history which continue to dominate and influence power relations structuring
knowledge structures founding jus gentium as a legal regime reifying a particular Latin-European

jurisprudence made universal.

The supposed danger of being “anachronic” is prevalent particularly amongst Anglophone
legal historians of the late 19" century and early 20" century known as legal contextualists. For
example, Quentin Skinner argues that historical texts must not be approached from an anachronic
lens in light of current debates and linguistic usages, or in the search of developing canonical
themes, fundamental concepts, or timeless doctrines (Skinner, 1969; Orford, 2012). Contextualists
state that we should not look at the past with current debates and problems since that would
necessarily misrepresent the past and the text that we are reading. Also, they highlight that we

should not search for the development of canonical ideas or fundamental themes situated in
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“modern” legal doctrines since we risk committing the “historical sin of being anachronic”
(Orford, 2012). These schools demand that a clear demarcation between historical research
concerning law be placed in the context of its time and that present-day questions should not distort
our sense of that context. Therefore, “mainstream” jurists dominating international law argue that
the present should have no claims upon the past thus regularly denouncing an anachronic reading
of legal-history as perpetuating “the unreflective intrusion of present-day concerns” that “distort
the way in which the history of political thought is written” (Oakley, 1999:7). This clear
demarcation between past and present provides legal-historians with their principle
methodological commandment inscribed as “thou shall place everything in the context of its time”
(Fasolt, 2004:6) with legal jurists conforming to the legal curriculum of both schools encouraged

to concern themselves with simply recovering “past meanings” (Oakley, 1999:7; Orford, 2012).

While the claim that a proper “secular” historical method depends upon a clear separation
of past and present is not novel, the idea that for political thinkers to be interpreted properly they
need to be placed in their original historical context was received as an exhilarating programme
for both schools — Cambridge and Columbia — during the 20" century due to the dominance of
contextualist legal-historians such as James Brown Scott, Herbert Butterfield, and Quentin Skinner
(Sassine, 2007:106; Orford, 2012). As a result, contextualist scholarship cultivated a “sensitivity
to anachronism” that continued to shape much Anglophone history of political thought over the
past forty years (Oakley, 1999:9; Orford, 2012). lan Hunter — a major critic of scholars adhering
to the idea that the imperial past is ever present in present day international law — claims that jus
gentium has “been dogged by debilitating anachronism and presentism” (2012:11). Therefore,
while contextual legal practitioners and historians think about concepts in their particular time and
place, critical legal scholars inevitably think about how and why concepts move across time and
space and how their meaning is genealogically modified, shaped, and (re)constituted (Fendler,
2010; Orford, 2012).

Motivated thus, this chapter seeks to defend the place of anachronism in international legal
thinking by arguing that legal-history is necessarily anachronic. That is to say that the operation
of modern international law cannot be exclusively governed by a “rationalised” perception of
chronos identified as archeologically linear*® in which events and texts are confined to their proper
place by adopting an absolutist temporal binary of progression consisting of “then” and “now”.

Interpreting past events and/or texts only in the context of their time has faced challenges both
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from within the disciplinary world of practicing historians such as Francis Oakley and from more
philosophically oriented scholars like Michel Foucault (Orford, 2012). Oakley contests Lesaffer’s
statement by questioning the idea that the “context” and “reality” shaping “linguistic conventions
and ideological concerns” can be confined to a context that is “contemporaneous with the lifetime
of the historical author under scrutiny” (1999:11). With political sociologists and legal historians
being “people of the book”, they may often have “more in common, both intellectually and in
terms of linguistic conventions followed, with writers of the past than with many of their
contemporaries” (Oakley, 1999:19; Orford, 2012). In the case of the latter, Foucault explicitly
challenges the philosophical assumption that demarcates a discontinuity between past and present
in his work entitled Discipline and Punish. Foucault (2005) mentions that history should be written
not to show that our current situation is inevitable but to “show that our current situation is
contingent” on past choices (Orford, 2012:8). Foucault, in 1975, articulated his approach to history
as an archeological diagnostic engagement with the present by saying that: “In trying to make a
diagnosis of the present in which we live, we can isolate as already belonging to the past certain
tendencies which are still considered to be contemporary” (Williams, 2005; Garland, 2014:308).
Aligning with Foucault’s historical methodology of “excavating the past”, Roth (1981:43) declares
“Writing a history of the present means writing history in the present; self-consciously writing in

a field of power relations and political struggle”.

In this sense then, while some legal historians identify as historians and preach against the
“sin of anachronism”, legal-historians must be sinners and should not be forgiven since we have
yet to figure out where the boundary between history and law should be drawn. Fasolt (2004:216;
emphases added) makes this point when he highlights that we need to have a debate concerning
where the past ends and where the present begins because the separation of history and law —
similar to the positivist separation between law and morality —was a secularization process through
which “modern” (Latin-European) philosophical theology came to contemplate “a past that was
separated from the present, and came to imagine a sovereign state that was independent in time as
well as space”. Similarly, Anand (2008:72) writes that international law is “not something in
existence in perpetuity; it is a perpetual becoming” since any law which does not “change with the
changing life becomes dead driftwood”. Therefore, to analyse the (im)moral consequences of a jus

gentium animated by a “dynamic of cultural difference”, it is necessary to look at the problem
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“historically” because the “present cannot be properly assessed, nor future projected, without an
understanding of the past” (Anand, 2008:5; Orford, 2012).

W.E.B. Du Bois — perhaps (un)aware of his remarkable Khaldunian influenced
sociological approach in reading history — highlights the importance of being anachronic to analyse
the development of legal history when he states: “I want to appeal to the past in order to explain
the present. | know how unpopular this method is. What have we moderns, we wisest of the wise,
to do with the dead past? ... Don’t you understand that the past is the present, that without what
was, nothing is. That, of the infinite dead, the living is but unimportant bits?” (Du Bois, 1965:80).
Du Bois’s statement encapsulates an entirely different methodological approach in discussing legal
history thereby destabilizing the linear conception of time developed during the Enlightenment
period which drove the theorization of classical (rationalist) political philosophies observing that
history took the form of progressive changes through successive stages (Smith, 2006:79). The
cultural characteristics of progress seemed to be a property that was linked solely to the
exceptional character of a Latin-European/Occidental mode of Being, while the Arabian/Oriental
was perceived as inherently stuck in a regressive time incapable of advancing to a more

progressive temporal dimension embodying Latin-European civilizational coordinates.

It is important to note in detail that the positivist critigue mounted against critical legal
scholars demanding the reassertion of the concept of imperialism into the discipline of
international law are guilty of methodological hubris and represent a failure of the contextualist
method. For example, in chapter one of Anghie’s work entitled Francisco de Vitoria and the
Colonial Origins of International Law (2004) he highlights how American
internationalist/contextualist jurist James Brown Scott reclaimed Vitoria for the discipline of
international law, and more specifically for the American 20™" century with his Carnegie sponsored
series entitled Classics of International Law. Scott was a proponent of free-trade and a supporter
of international administrative agencies headed by the League of Nations and its Mandate System
which proclaimed “trusteeship” instead of “colonization” as the concept du jour in managing
colonies in the Near East and Africa (Koskenniemi, 2003; Orford, 2012). While Scott was at
various times the Dean of the then Los Angeles Law School, Professor at Columbia Law School,
Professor at Georgetown School of Foreign Service, as well as Carnegie Exchange Professor to
the Universities of Salamanca, Havana, Chile, Buenos Aires and Montevideo in 1927, his most

enduring influence upon international legal scholarship derives from his role in editing the Classics
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series which he described as the “Corpus Juris Gentium” (Orford, 2012:13). Imperative for our
discussion is that Scott included Vitoria’s De Indis and De Jure Bellis mentioned in chapter | in
the Classics and regarded Vitoria as a liberal and a humanist. He mentioned when asked about
why he included Vitoria that:

[sic]Victoria recognized that there were peoples in an imperfect state of civilization; but they were
human beings, and human beings, to his way of thinking, should not be subject to exploitation, but
should be fitted — if they were not already fit — to enjoy the rights of all human beings, as well as
to be subjected to their duties. Therefore, it was proper — and indeed praiseworthy — for a State in
the plenitude of civilization to take, as it were, these children of nature in hand in order to educate
them in their rights and in their duties, that their principalities might be admitted to the international
community....This was a nameless principle in [sic] Victoria’s system — a principle thought some
four centuries later to have been newly created by the Covenant of the League of Nations, and as

such christened with the dignified name of mandate (as cited in Orford, 2012:14; emphases added)

While Anghie does not engage Scott’s work past the first page of chapter one of his
dissertation, Anghie draws our attention to the special place Vitoria played according to Scott in
the new American century. Anghie argues that the total effect of the lecture published by Carnegie
after WWI reminds us that the ratiocinative legal process used in earlier centuries to transform
cultural differences into legal differences — discursively characterized as simultaneously
“defensive, overwhelming, humanitarian and benevolent” (Anghie, 2004:317) — were similarly
adopted by “recognized sovereign” figures after WWI and WWII to give powerful ideas (i.e.,
sacred trust of civilization, human rights, decolonization, sovereignty, and self-determination)
structuring the post-war international legal system in the 20" century legal backing. It is these
juridical concepts that re-emerge as a “prelude to the grand redeeming project of bestowing
sovereignty on the dark places of the earth which we now call decolonization” which Scott
resurrected from the past to make sense of America’s present future (Anghie, 2004:30). Scott
reclaimed Vitoria because he saw the centrality of his lectures to America’s century of informal
commercial expansion by emphasizing the “centrality of commerce to international law and how
commercial exploitation necessitates war” (Anghie, 2006:744; Al-Kassimi, 2017). James Brown
Scott reclaiming Vitoria as “Victoria” problematizes the contextualist idea that the past and present
are clearly demarcated since Scott clearly created an apparition of Vitoria that provided the origin
and the ideological justification for the universalization of a particular Anglo-Saxon law for an
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American century. Scott introduced Vitoria to the profession and scholastic of International Law
—especially in the USA — as the father of a new kind of jus gentium — a novus ordo seclorum. And
it is this new order of the ages that scholars critical of (positivist) jus gentium have sought to
understand and critique by adopting an anachronic approach to legal-history.

| argue that critical legal-historians created a new context within which to understand the
relevance of Vitoria today and that context is related to the Vitoria recovered by Scott which is a
context of free-trade, liberalized economies, informal empire, and benevolent humanitarianism
(Orford, 2003; 2011; 2012; Anghie, 2004). Thus, while Vitoria’s work valorized at Carnegie does
bear an unambiguous relationship to classical Latin-European canons, so does 21% century legal
practices of “peace-keeping” missions and sovereign (re)ordering by Europe and the United States
of America. Vitoria’s humanitarian critique of Spanish empire was invoked by ideological
innovators such as Scott to provide a language for rationalizing new forms of international
administration led by liberal institutional governance (i.e., League of Nations). Therefore, while
contextualists such as Scott placed Vitoria in a specific (American) context (as Victoria), the
political decadence in the 21% century demonstrates that we ought to place Vitoria in a “new”
context that moves from the School of Salamanca of the 16" century to the “Eastern Question” of
the 18" century, then to the apex of imperial expansion in the 19" century when empire and its
rationalization took a radically new form in the aftermath of the British Aden Protectorate in 1875,
Berlin Conference in 1884, Young Turk “Revolution” of 1908, then to the Mandate System
extended by the League of Nations in 1919 to partition Ottoman-Arab provinces, followed by the
creation of Bretton Woods institutions in 1944 solidifying neo-colonialism, leading us to the
declaration of a war on terror (WoT) in 2001, and more recently, the conquest of the Arab Mashreq
and Maghreb after the “Islamist Winter” in 2011. This “new” context — which seeks to address
Vitoria, Scott, and other contextualists and/or positivist lawyers — suggests that the “humanitarian
critique” of informal empire offered — what Cambridge Law school called “ideological innovators”
— means to rationalize a “benevolent” form of empire that would triumph in the 20" century. The
“new” form of empire in the 20" and 21% century no longer depended on occupation of territory,
instead the normative foundation of empire was the protection of private property, navigation,
investment and trade, open economies premised on neoliberal economic logic, and the
humanitarian administration of life in the North and South by technocratic “civil society groups”

and “international liberal organizations” suggesting technical (problem-solving) solutions
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(Anghie, 2004; Orford, 2012; Al-Kassimi, 2018). Motivated thus, attention to the context in which
Vitoria was reclaimed for modern Western international law, according to critical legal-historians,
did not invent a project of modern internationalism that was then “anachronistically project[ed]
backwards onto early modern jus gentium” (Hunter, 2010:11; Orford, 2012:15) but rather that
modern jus gentium was systemically and carefully reconstructed in the U.S at the dawn of the 20"

century to make sense of practices and institutions that were already (re)shaping the world*°.

It is this “new” context that this chapter seeks to unpack by claiming that it is necessary to
resurrect the imperial past backgrounding the formative phases of jus gentium to demonstrate that
the legal doctrines developed to fight the war on terror (i.e., PEDS) are reminiscent of legal
doctrines developed during previous colonial encounters — particularly in the Arab world —
emphasizing and transforming cultural differences into legal argument to sanction a “civilizing
mission”. More importantly, | will attempt to highlight that the war on terror is the most recent
event reminding us that international law continues to be animated by a civilizing mission that not
only legally sanctions violent practices with the “objective” and “responsibility” of transforming
the Arab Maghreb and Mashreq using chaos into an “ordered state”, but that those same practices
and their consequences (i.e., Arab forced displacement and en-masse carnage) highlight that an
international law informed by positivist jurisprudence continuously demands identifying a

threatening culture for the ontological security of (Latin-European) philosophical theology.

Sovereignty as a positivist juridical concept is then reclaimed in relation to the Arab world
as a process of “violent cultural separation” that continues to exist in terms of dispossession and
its ability to have the power to subjugate and alienate Arab life to the power of death (more on this
in chapter V). The (ratiocinative) scholastic roots informing the jurisprudence of the 21% century
is highlighted in pre-emptive war (i.e. Bush Doctrine/Defensive Imperialism) being the legally
sanctioned strategy selected to fight “terror” thus (re)creating and (re)formulating an international
legal system that in many ways returns to the violent historical juncture elaborated by naturalist
and positivist jurists in earlier chapters. This review will accentuate that the cultural relativist roots
of jus gentium endures and continues to be discerned and (re)produced in policy-making circles
adhering to a positivist approach of Security Studies and International Relations, thus legalizing
extrajudicial practices on the Arab body by adopting “creative chaos” as a necessary “legal
technique” allegedly essential to transform inhabitants of Arabia from premodern to modern

beings.
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2. The War on Terror and Pre-Emptive Defense as Law — Jus Gentium Continues to
Reify the Dynamic of Cultural Difference for Epistemological Coherence

Ernesto “Che” Guevara once said “at the risk of seeming ridiculous, the true revolutionary
is guided by great feelings of love” and I say, at the risk of sounding anachronic, that current
policies and practices adopted in the name of safeguarding and maintaining a particular personality
of jus gentium informing an international cosmopolitan community®® bears resemblance to the
contextualist legal practices informing naturalist and positivist jurisprudent legal doctrines adopted
in earlier centuries during the “Holy Inquisition Age”, “Age of Discovery”, and “Age of Reason”.
While it is accurate to state that international law has expunged — to a large extent — the explicit
racialized vocabulary informing the 18" and 19" century such as civilized/non-civilized,
advanced/backward, it did however revert to more technocratic benevolent terms interested in
teleological objectives (i.e., modernity, development, democratization, and liberalization).
Therefore, past colonial encounters may still be with us not merely because of conceptual
affinities, but because of historical continuity. Since the conclusion of the Cold War, powerful
arguments have been made that history has ended and that ideas informing Western modernity —
therefore civilization — such as Liberal Democracy provide an authoritative answer to the question
of what political and economic arrangement is best for the progress and security of “international
civilization” (Al-Kassimi, 2018). According to Anghie (2004:113) and Mamdani (2004), the
supremacy of ideas characterizing Western civilization has never been more emphatically
displayed as they were in the first decade following the conclusion of Cold War than any other
time since the late 19" century. Coincidently, just as Scott and earlier jurists deliberated the
adoption of Western epistemological knowledge structures informing civilization as the only
feasible alternative for post-colonial states to become members of jus gentium, post-Cold war
international lawyers, policymakers, and executive members have deliberated and adjudicated a
pre-emptive war, humanitarian legal doctrines, and techniques of domination that ultimately
resemble the formative discourses and domineering practices adopted during the development of
jus gentium (Anghie, 2004; Mamdani, 2004; Orford, 2003, 2011).

The legal history of the 19" century highlighted the importance of a positivist jus gentium
identifying fearsome cultural particularities and/or threatening profiles for the ontological security
of (Western) civilization and society. Similarly, the 20" and 21% century is but one of several

centennial examples of a nexus between jus gentium and a “civilizing/democratizing mission”.
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While the civilizing mission of the 16" century adopted naturalist jurisprudence to justify legal
conquest, later, positivist jurisprudence was also similarly occupied with furthering the civilizing
mission by adjusting or inventing new legal doctrines and techniques by continuing like its
predecessor in prioritizing the dynamic of cultural difference as legal justification for (non-
European) temporal transformation. As mentioned, the dynamic of cultural difference engenders
a jus gentium informed by positivist jurisprudence with one set of particular cultural values being
able to cast itself as universal, while societies who do not fit within this particular idea of
universality are generalized as “lacking something” and are therefore “outside” jus gentium
(Orford, 2003, 2011; Eslava and Pahuja, 2012:211). Or put differently, a jus gentium emphasizing
the dynamic of cultural difference results in an endless process of creating a (reductionist) cultural
gap between two cultures by demarcating one as “universal”, “civilized”, and “modern” and the
other as “particular”, “uncivilized”, and “premodern”, and then proceeds to bridge the gap by
formulating legal doctrines adjudicating the use of measures founded on technologies of racism
that seek to normalize and transform the aberrant society (Orford, 2003; Anghie, 2004; Shetty,
2011). Therefore, the only unique legal ethos about the 19" century is that it explicitly adopted a
racialized vocabulary informing a civilizing mission and reflected its goals in its very vocabulary.
And now presently in the 21% century, we see the likely possibility that the civilizing mission with
all of its sovereign mechanisms of violence and domination informs the defensive imperial strategy
known as the Bush Doctrine adopted after 9/11 in one form or another with supposed neutral
concepts, ideas, and categories, governing a ‘“new” international law being based on the
transmission of a Latin-European mode of Being in Arabia through essentialist categories such as
liberal development, humanitarianism, democracy, and responsibility to protect (Koskenniemi,
2002; Orford, 2003; Anghie, 2004; Mamdani, 2004, 2010).

Following the attacks of 9/11 international lawyers and political sociologists argued that
terrorism is a new and unique threat that confronted the international community and that
previously established international law was inadequate for the challenges it presented
(Koskenniemi, 2002, 2011; Mamdani, 2004, 2010; Anghie, 2009; Orford, 2011). Therefore, a wide
range of theories that purported to reform the laws of war, international humanitarian law, and the
law of human rights was developed to address this supposed juridical lacuna. What these
arguments overlooked is that imperialism in the Third World — defined as a set of practices

performed by great powers to govern the world according to their own “universal” vision — never
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ceased to be a major governing principle of the world-system®. However, the novelty of current
developments rests on the fact that imperialism has reasserted itself in such an explicit form that it
has become unavoidably central to any analysis seeking to deconstruct and reconstruct
contemporary international relations. International law is being subjected to various doctrinal
innovations and legal techniques that permits, if not endorses and adopts quite explicitly, imperial
practices as the means to protect a particular (Latin-European) international community with an
objective of transforming pre-modern/irresponsible threatening subjects (Anghie, 2004; Mamdani,
2004; Orford, 2003, 2011). It is here that we notice the importance of TWAIL methodology
consisting of a naturalized epistemological inquiry — alluded to in the methodology section of the
introductory chapter of this dissertation — that reflects on the etiology of doctrines in tandem with
adopting a hermeneutics of suspicion reading legal-history. The importance of TWAIL is noted in
how it seeks to analyze the legal effects of pre-emptive defense strategy (PEDS) — as it was
actualized by jus gentium following September 11" 2001 — by accentuating how the particular
character of contemporary imperialism highlights the ways in which jus gentium resembles “past
imperialism” by reifying “culture talk” to alter the existing framework of international law. The
jurisprudent developments formulated to fight this new “threat” are by no means novel, rather I
argue, it (re)employs and (re)creates a familiar international legal system that resembles in many
ways a return to the legal arguments, essentialist narratives, and sovereign violent exercises of
power adjudicating a “civilizing mission”. In other words, PEDS affirms that international law is
constantly (re)created and rejuvenated in part through its confrontation with the “pre-modern”
Arab-Object and that it is through this necessary confrontation and transformation of the Saracen
that initiatives concerning the use of pre-emptive force are sanctioned and generated to redeem the
Arab-Muslim body.

The hermeneutics of suspicion arising in former colonial powers reverting to the language
of war following the terrorist event on September 11" 2001 created much debate whether to
categorize the attack as a criminal act that would be addressed by policing actions directed at
bringing the perpetrators to justice, or as an armed attack that could justify a (pre-emptive) war in
self-defence (Cassese, 2001; Koskenniemi, 2002; Anghie, 2004). The difference between both
legal frames is significant as Ansah argues because to “resort to the language of war as ‘natural’
and ‘starkly simple’, as it is, nevertheless has a profound impact on how the law’s intervention is

shaped, or how the laws governing the transnational use of force are interpreted to accommodate
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a ‘war’ on terrorism” (2003:799). While self-defense is permitted under Article 51 of the UN
charter, the U.S. however, declared its intention to act in pre-emptive defense wherever necessary
(Anghie, 2004:276). The speech act legalizing PEDS was outlined in the National Security
Strategy (NSS) of the U.S in 2002 and 2006. President Bush (2002a) declared:

For centuries international law recognized that nations need not suffer an attack before they can
lawfully take action to defend themselves against forces that present an imminent danger of attack.
Legal scholars and international jurists often condition the legitimacy of pre-emption on the
existence of an imminent threat — most often a visible mobilization of armies, navies and air force
preparing to attack. We must adapt the concept of imminent threat to the capability and objectives
of today’s adversaries...To forestall or prevent such hostile acts by our adversaries, the United
States will, if necessary, act pre-emptively...in an age where the enemies of civilization openly and
actively seeks the world’s most destructive technologies, the United States cannot remain idle

while danger gather.

Interestingly, President Bush sinned by alluding to the past to meet the sudden and tragic
needs of the present and reiterated the applicability of the doctrine in 2006 when he asserted that
“when the consequences of an attack with WMD are potentially so devastating, we cannot afford
to stand idly by as grave dangers materialize. This is the principle and logic of pre-emption. The
place of pre-emption in our national security strategy remains the same. We will always proceed
deliberately, weighing the consequences of our actions. The reasons for our actions will be clear,
the force measured and the cause just”. Similarly, on a different occasion at West Point academy,
President Bush highlighted the required legal modification in international law in relation to
declaring war on terrorism when he declared that “for much of the last century, America’s defense
relied on the Cold War doctrines of deterrence and containment...But new threats also require new
thinking. Deterrence, the promise of massive retaliation against nations — means nothing against
shadowy terrorist networks with no nation or citizens to defend” (as cited in Snauwaert, 2004:123).
It should be noted that this perspective on a new global strategy of U.S. hegemony for global
leadership, and security, was articulated in a 1993 document written by then Secretary of Defense
Dick Cheney entitled Defense Strategy for the 1990s: The Regional Defense Strategy (RDS). The
document argued for a new philosophy of international relations based on a strategy which
considers that with the U.S. standing as a “preeminent” power, a new “revolution” in military

affairs and global (geo)strategy is needed to guide U.S. foreign policy. The centerpiece of this
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grand strategy is to “preclude the emergence of rivals, regional and/or global, that would threaten
U.S. dominance in critical regions of the world both economically and geopolitically”” (Snauwaert,
2004:124; emphases added). Cheney writes “the goal is to preclude any hostile power from
dominating a region critical to our interests, and also thereby to strengthen the barriers against the
re-emergence of a global threat to the interests of the United States and our allies. The regions
include Europe, the Middle East/Persian Gulf, and Latin America. Consolidated, nondemocratic

control of the resources of such a critical region could generate significant threat to our security”
(1993:3).

The legal doctrine articulated in the NSS paying homage to RDS led Senator Edward M.
Kennedy to declare that the “administration's doctrine is a call for 21st century American
imperialism that no other nation can or should accept” (Leiva and Medrano, 2007:10) since it
essentially extended the concept of self-defense beyond traditionally understood boundaries of
Article 51 in the UN charter. The traditional view of self-defense is that if pre-emptive defense is
permitted at all, it is permitted only if an attack by an adversary is imminent (Anghie, 2004).
However, the NSS articulated by President Bush suggests that the concept of an “imminent threat”
should and could be expanded to correspond with modern realities, and that “emerging threats”
could also be subject to pre-emptive self-defense (Anghie, 2004:276). Scholars supporting the
Bush Doctrine departed from a narrow, literal approach to the UN charter. The 2002 NSS
emphasized the fact that the doctrine of PEDS was a response to new threats such as undemocratic
rogue states harboring terrorists and/or possessing WMDs.

Advocates of the doctrine, therefore, argued that pre-emptive defense was not a departure
from the law as it was understood so much as it was an attempt to adapt a legal doctrine approved
by earlier jurists such as Vitoria, Grotius, and Vattel (Beckett, 2003; Greenwood, 2003; Zoller,
2004:333; Anghie, 2004). Since state self-defense is a foundational attribute of sovereignty as no
state can be truly sovereign unless it has the right to preserve itself through (internal and external)
self-defense, in this sense then the concept of self-defense precedes law and shapes the legal
universe (Anghie, 2004). Vitoria makes this clear when he says in “war everything is lawful which
the defense of the common weal requires. This is notorious, for the end and aim of war is the
defence and preservation of the State” (as cited in Anghie, 2004:293). This highlights that self-
defence is fundamental for the preservation of “international society” — therefore jus gentium —

and more importantly, sovereignty as a juridical concept since whatever self-defence requires is
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legally willed by a sovereign figure. However, with self-defence exalting sovereignty by asserting
that war against an imminent threat is legitimate, the precise contours of the doctrine of pre-
emption remain unclear and problematic since it is clearly a morally fraught secular matter as by
definition “the aggressor has not been harmed, and his judgment about the necessity of his action

might well be called into question both by the victim and the neutral observer” (Tuck, 1999:18).

The Bush Doctrine attempts to expand the legal use of force and is intimately connected to
reductionist imaginaries that construct Arab civilization as being naturally lawless and receptive
to terror, thereby transforming powerful symbolic discourses into legal differences against which
pre-emptive force is necessarily directed in accordance with a new doctrine of just war seeking the
temporal transformation of “primitive” Arab society. Pre-emptive strategy rethinks and revives the
importance of what can be termed democratic sovereignty for the “security” of a cosmopolitan
international order, and its cultural transforming potential role in preventing terrorism and ensuring
international peace (Anghie, 2004). Since almost two decades have elapsed since the initiation of
the WoT, one could state with confidence that terrorism continues to firmly influence and
strategically dictate the reformulations of (ratiocinated) legal doctrines. Before we continue
discussing how the civilizing mission with its imperial practices continue to animate international
law, it is important to highlight how cultural difference was once again translated into legal
difference with culturally influenced legal concepts such as sovereignty, society, war, and
civilization located in the Bush Doctrine being operationalized in tandem with three interrelated
concepts — rogue states, weapons of mass destruction (WMDs), and democracy — to sanction pre-

emptive war/defensive imperialism on Arab civilization.

President Bush stated in his June 1% 2002 West Point speech part V that “we must be
prepared to stop rogue states and their terrorist clients before they are able to threaten or use WMDs
against the United States and our allies and friends” (2002b, emphases added). This statement
suggests that certain “uncivilized states” — now rogue — in possession of WMDs or were suspected
of holding WMDs could be subject to a legitimate attack by the U.S., and more importantly, subject
to different set of rules since by being identified as rogue, sovereign privileges guaranteed by jus
gentium are a priori negated. Under the Bush Doctrine, force may be used not only against
emerging threats but also against states ostensibly complicit in acts of terrorism. Therefore, states
being responsible for acts of violence committed by terrorists operating within their borders further

exposes the immorality of the Bush Doctrine since the line between Arab and terrorism is blurred
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as evidenced with Irag being imagined in 2003 by the Coalition of the Willing in totality as
inherently terroristic, chaotic, and anarchical (Anghie, 2009:297). The traditional law of state
responsibility held a state responsible for terror acts only if a clear nexus existed between the state
and the group causing the violence. In contrast, pre-emptive strategy proposes — as highlighted in
the war in Afghanistan, Iraq, Libya, and Syria — that a state can be held responsible and be attacked
even if it did not directly participate in the operations conducted by terror groups. Broader attempts
to give the term “rogue states” a legal character suggested that they could be defined as states that
possessed WMDs, engaged in large scale human rights violations, and had a propensity to use
force in violation of international law (Slaughter, 2003; Anghie, 2004, 2009:297). As highlighted
in the lead up to the Irag war in 2003, Irag was labeled as a rogue state and in possession of WMDs
and once defeated, Iraq would be transformed into a democratic entity. Democracy plays a crucial
role in this process since it liberates the oppressed people of “Islamic” states or “Arabization”
tendencies and creates law-abiding societies that would be allies rather than threats to

cosmopolitan (international) society.

The NSS promotes “modern governance” especially in the Muslim world to ensure that the
conditions and ideologies that promote terrorism do not find fertile ground in any space since in
November of 2001 President Bush argued that the absence of democracy turned Arabs towards
Islamic extremism (Mamdani, 2004; Anghie, 2004:277). The current U.S. position appears to be
that pre-emptive self-defense against any space that emits a different cultural personality to Europe
and the U.S. is legal and that the transformation of the offending society into a democracy
approximating the telos of (Western) history is the most effective way in ensuring that it will pose
no future threat to international society. It is clear then that the WoT is challenging, elaborating,
and violating existing laws of armed conflict (Yee, 2002:1; Anghie, 2004). However, what is more
significant is that the Arab Saracen, the “terrorist”, is constructed not only in terms of the discourse
of race but using a discourse of war, characterized as self-defense, and is compelled as a strategy
to transform Arabs before they emerge as threats to international law. It is through the language of
war as pre-emptive that the Arab as desert-dweller is constructed, excluded from the realm of law,
attacked, liberated, defeated, and transformed (Anghie, 2004). However, as noted above, PEDS
requires benevolent imaginaries to become actualized which is why it collects together and deploys
a series of other doctrines and principles relating to liberal democracy, responsibility to protect,

human rights, and the style of warfare to complete this circular structure of pre-emptive war.
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Considering that it is the Arabian region where the war on terror is being waged in its most
extreme form, the idea of being anachronic when deconstructing legal-history becomes imperative.
The past is revealing when we consider that the mythical cultural traits imagined to create a
“terrorist profile” bears important resemblance to the peoples of the Arab world who have for over
a millennium — but more so since the Granada War in January of 1492 concluding the period of
the Reconquista thus ending Arab-Muslim presence in Iberia and Al-Andalus — been portrayed as
the enemy against whom this modified theory of (just war) “pre-emption” has been applied since
their personality is imagined as inimical to (Latin-European) modern-secular philosophical
theology. For instance, President Bush on September 26" 2001 referred to the evolving battle
against terrorism as a “crusade” requiring “Operation Infinite Justice” (Becker, 2001; Anghie,
2004), and a headline in the front page of the New York Times on September 15" 2001 implored
that the “US Demands Arab Countries Choose Sides” (Perlez, 2001). Furthermore, as declared by
President Bush’s address to a joint session of the U.S. Congress on September 20" 2001, “Every
nation, in every region, now has a decision to make. Either you are with us, or you are with the
terrorists”. The world, after 9/11, was once again divided into two opposing camps and failing to
support the U.S. in its war on terror meant risking being classified as an “uncivilized” sympathizer
and proponent of evil Arab-Muslim terrorists i.e., rogue states. In a different speech act in Congress
on September 20" 2001, President Bush further declared that the attacks on U.S. soil were “the
heirs of all murderous ideologies of the twentieth century...they follow in the path of fascism, and

Nazism, and totalitarianism” (Bush, 2001).

While President Bush and his administration avoided the language of characterizing the
war on terrorism as a “clash of civilizations” as alluded to by Samuel Huntington, Bush claimed
that the war is a “fight for civilization” (Bush, 2001; Bowden, 2002) and to leave no observer in
any doubt as to which side the U.S. was on, President Bush confidently added that the “civilized
world is rallying to America’s side” (Bush, 2001; Bowden, 2002). The casting of the attacks as an
attack on the entire civilized community prompted a number of heads of state to declare that they
adhere to PEDS such as Australia, Italy, Great Britain, Japan, Israel, and Germany (Anghie, 2009).
For instance, the German Chancellor Schroeder denounced the attacks as not simply an attack on
the U.S. but also “against the entire civilized world” (Bowden, 2002:30) and similarly, the PM of
the UK Tony Blair stated that the “terrorists can only truly be said to have won if civilized nations

abandon civilized values” (Bowden, 2002:30). What is clear is that the war on terror articulated in
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the National Security Strategy of the U.S. with its willingness to use PEDS as a doctrine of force
against “rogue states” and its ambitions to transform Arab countries into “civilized democracies”
resembles in many ways the rhetoric used by naturalist and positivist jurists to justify the legal
conquest of non-European spaces in earlier centuries. Once again it is the Arab as Saracen that has
prompted the concerted effort to reconstruct international law while ironically creating an
international law that returns quite explicitly to a primordial and formative structure of
international law — the “civilizing mission”. As highlighted earlier, the legal formulations adopted
after 9/11 resulted in the formulation of a “new” form of imperialism identified as “defensive
imperialism” asserting itself in the name securing and protecting the epistemology of Latin-
European philosophical theology. The consequences of a “war on terror” (i.e., Arab forced
displacement and en-masse carnage) demands that we appeal to the past to understand how
imperialism in the present continues to animate international law especially when we consider that
the policy of the U.S. appears to be “premised on the belief that only the use of force and the
transformation of alien and threatening societies into ‘democratic’ states will ensure its
security...the transformation of the non-European world is seen as essential for [Western] physical
[epistemological] security” (Anghie, 2006:751).
3. Defensive Imperialism and Denying Arab Civilization Sovereignty: The

Responsibility to Attack, Democratize, and Order “Lawless” Arabia

Even prior to the attacks of September 11" 2001, terrorism was regarded as a form of “new
barbarism” and/or a contemporary “savage war”. The military historian Everett Wheeler mentions
that the “shock of modern terrorism resembles the outrage of the seventeenth or eighteenth-century
European regulars in North America when ambushed by Indians who ignored the European rules
of the game” (1991:15; Bowden, 2007). Therefore, terrorism is primitive warfare in comparison
to the “military horizon” or “arts of war” ascribed to “recognized sovereign” (i.e., members of jus
gentium) in that the shock value of “unexpected savagery towards innocent victims creates the
impression of civilization teetering on the brink of anarchy” (Wheeler, 1991:6). In this reductionist
framing the “terrorist” characterizes individuals imagined as inhabiting a geography rather than a
society shucking off “in particularly violent and blatant fashion the restraints that divide civil
society from the state of nature” (Lomasky, 1991:99; Bowden, 2007) since their “terror activities”
are interpreted as declaring that the “whole world is a Hobbesian state of nature devoid of civil

order” (Phillips, 1990:77; Bowden, 2007). Furthermore, terrorism being identified as an
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uncivilized military tactic that is exclusively practiced and identified in Arab personalities lacking
the art of war is highlighted by John Keane when he says that today’s terrorists are “autistic” and
“vandalize the threefold division of government, army, and civilians once enforced by
conventional warfare and the Westphalian and Philadelphian models”. Thus, terrorists are
imagined as ransacking the Weberian “legal monopoly of armed force long claimed by states; they
put an end to the distinction between war and crime; ensuring that conflict degenerates into
‘criminal anarchy’, into deathly destruction and self-destruction” (Keane, 1996:141). Terrorism is
then practiced, located, and identified in areas inhabiting peoples located in spaces that are denied
sovereignty — therefore uncivilized, lawless, and lacking in social organization — because of a
supposed unbridgeable (antagonistic) culture gap between the universal Latin-European subject

and the particular Arabian object.

A considerable part of the “new” divide following 9/11 between “civilized” and
“uncivilized” worlds is founded on a familiar “standard of civilization” relating to the style of
warfare supposedly employed by each group. This reductionist cultural difference transformed
into a legal distinction is of vital importance since Sir John Keegan®? — a British military historian
— in the wake of the attacks on 9/11 stated on October 11" 2001 that Samuel Huntington’s Clash

of Civilization misses a crucial military ingredient by arguing that:

Westerners fight face to face, in stand-up battle, and go on until one side or the other gives in. They
choose the crudest of weapons available, and use them with appalling violence, but observe what,
to non-Westerns may well seem curious rules of honour. Orientals, by contrast, shrink from pitched
battle, which they often deride as a sort of game, preferring ambush, surprise, treachery and deceit

as the best way to overcome an enemy (Keegan, 2001; Bowden, 2002, 2007).

In the same article, Keegan (2001) makes the supposed obvious link between the barbarians of the
past and the barbarians of the present by declaring that the Arab “oriental war-makers, today
terrorists, expect ambushes and raids to destabilize their opponents, allowing them to win further
victories by horrifying outrages at a later stage”. In a different interview, Keegan equates the Arab
region with Al-Qaeda —even though it is a terrorist organization that flourished and received direct
logistics through the tutelage of former colonial powers and local colonial subjects during the Cold
War and quite explicitly during the “Islamist Winter” of 2011 — by declaring that it is “very Islamic,

but particularly very Arab — and you can see that it has its roots in Islamic but particularly Arab
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Islamic style of war making that goes back to the seventh century AD. The surprise attack, victory,

killing for its own sake” (as cited in Bowden, 2007:13).

What is noteworthy is that Keegan is not critical of Huntington identifying a variety of
“civilizations” being included in the world in contrast to earlier jurists of the 18" and 19" century
who arrogated the telos of civilization as exclusively situated in Latin-Europe. However, this is
understandable since Huntington identifies Arab civilization — from an essentialist narrative — as
being wholly Islamic and that it is a culture that is naturally clashing with Judeo-Christian
civilization because of its tendency of having “bloody borders” and being inhabited by irrational
—therefore lawless — peoples. While some commentators and leaders of the Western world stressed
that the war on terror is not to be equated with a war against the “Arab Islamic world”, John Keegan

(2001) concludes his observation with the following deterministic claims:

This war belongs within the much larger spectrum of a far older conflict between settled, creative,
productive Westerns and predatory, destructive Orientals. It is no good pretending that the peoples
of the desert and the empty spaces exist on the same level of civilization as those who farm and
manufacture. They do not. Their attitude to the West has always been that it is a world ripe for the
picking. When the West turned nasty, and fought back, with better weapons and superior tactics
and strategy, the East did not seek to emulate it but to express its anger in new forms of the raid

and surprise attack

This distinction between civilized and uncivilized worlds being determined by the conduct of war
and cultural differences is evocative of a sense of Western civilizational superiority that is
reminiscent of past legal arguments justifying imperial conquest (Bowden, 2002, 2007; Anghie,
2004; Mamdani, 2004). Keegan’s expressed sentiments were held by the majority of British and
American defense strategists following 9/11, but more importantly — by being anachronic — to past
discussions by jurist Robert Ward (1973 [1795]:136, emphases added) who is credited with having

written the first complete history of jus gentium by stating that:

if we look to the Mahometan and Turkish nations...their ignorance and barbarity repels all
examination, and if they received any improvement since the days when they first set foot in Europe,
it is probably from their connection with people professing the very religion which they most hate
and despise... Their wars have always been carried on with Eastern barbarity, and their known laws

against strangers would alone demonstrate the point
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On June 28™ 2005 President Bush underlined the idea that the violation of the standard of
civilization is based on the fighting tactics employed by uncivilized parties to a conflict by

declaring that:

we see the nature of the enemy in terrorists who exploded car bombs along a busy shopping street
in Baghdad, including one outside a mosque. We see the nature of the enemy in terrorists who sent
a suicide bomber to a teaching hospital in Mosul. We see the nature of the enemy in terrorists who
behead civilian hostages and broadcast their atrocities for the world to see. These are savage acts
of violence. We’re fighting against men with blind hatred — and armed with lethal weapons — who

are capable of any atrocity

The cultural difference underlined by President Bush positions Arabs as the modern present day
savages of history, similar to the communities of the past in the New World®> by utilizing
fabricated cultural differences as a legal argument for conquest by saying that modern savages
“wear no uniforms, they respect no laws of warfare or morality” (Bush, 2005; Bowden, 2007:15).
Another important point to make here is that this revival of “cultural differences” being a legally
sanctioned argument to justify pre-emptive war to transform Arab societies into “democratic
entities” rejuvenates the idea that sovereignty continues to remain a marker of civilization

arrogated to Western civilization.

Following the attacks of 9/11, the legal doctrines adopted by the U.S. and the EU leave
little doubt about the supposed passé idea that decolonization in the 20" century perceived all
peoples of the world as equal sovereigns. The fundamental principle of international law that
stipulates that all sovereigns are formally equal would posit that any right of PEDS that develops
in international law should be enjoyed by all states since it is inferred from the inherent right of all
states for self-defense and self-determination (Anghie, 2004:305). The development of the
Doctrine in the context of a “war on civilization” suggests that it is only certain powerful states
that would enjoy such a right (Anghie, 2004:305). The war on terror constitutes a (re)turning point
recounting the cultural civilizational legal marker of “sovereignty” being denied to Arab
civilization because they are imagined as lawless, lack social organization, and are deficient in the
arts of war. However surprising to some, when President Bush immediately claimed after 9/11 that
if you are “against us” then you are uncivilized — therefore a terrorist — he was referring to the
thesis put forward by Richard Haas, the director of Policy Planning in the US state Department in

Bush’s administration entitled Limits to Sovereignty. According to Lemann, sovereignty — similar
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to positivist jurists such as Westlake and Wheaton — entails internal and external “obligations” and

one

is not to massacre your own people. Another is not to support terrorism in any way. If a government
fails to meet these obligations, then it forfeits some of the normal advantages of sovereignty,
including the right to be left alone inside your own territory. Other governments, including the
United States, gain the right to intervene. In the case of terrorism, this can even lead to a right of
preventive, or peremptory, self-defense. You essentially can act in anticipation if you have grounds

to think it’s a question of when, and not if, you re going to be attacked (2002, emphases added)

Similarly, in 2005, Douglas J. Feith, the Under Secretary of Defense for Policy argued

before the Council on Foreign Relations that:

The United States strengthens its national security when it promotes a well-ordered world of
sovereign states: a world in which states respect one another’s rights to choose how they want to
live; a world in which states do not commit aggression and have governments that can and do
control their own territory; a world in which states have governments that are responsible and obey;
as it were, the rules of the road. The importance of promoting a well-ordered world of sovereign
states was brought home to Americas by 9/11 when terrorists enjoying safe haven in remote
Afghanistan exploited globalization and the free and open nature of various Western countries to
attack us disastrously here at home. Sovereignty means not just a country’s right to command
respect for its independence, but also the duty to take responsibility for what occurs on one’s
territory, and, in particular, to do what it takes to prevent one’s territory from being used as a base
for attacks against others (2005, emphases added)

What (liberal-secular) globalization has ensured according to these speech acts, of course, is that
it is no longer possible to distance oneself from “uncivil spaces” since we live in a “globalized
borderless world”. The legal doctrine of PEDS characterizing defensive imperialism in Arabia is
the “rational” mode of engagement. Fight them there before they get here and contaminate our
civilized space. What is clear in these deliberations is that the objective of the Bush Doctrine
through its emphasis on regime change, pre-emptive defense, and re-ordering is a “grand strategy
of transformation” that “destroys in order to rebuild”** (Gaddis, 2002; Acharya, 2007:279). The
problem of “order among sovereign states” according to PEDS arises — once again — only in the
context of sovereign Western states similar to the formative phases of jus gentium. Here once again

we see how the positivist legal doctrine of “order among sovereigns” is (re)actualized by consisting
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primarily of mechanisms of exclusion which expel Arab civilization from the realm of jus gentium
and then proceeds to legitimise sovereign extrajudicial acts that resulted in the “attempted”
incorporation/inclusion of the Arab body into the system of international law through a variety of
liberal humanitarian discourses. These statements make salient that defensive imperialism links
different types of benevolent discourses within its mythicized “axis of evil” by claiming that a
country not furnishing Latin-European culture is a legally justifiable reason for intervention —

therefore — essentially denying Arabia sovereign recognized privileges.

More importantly, non-Europeans being conceptualized as being “objects” and/or
“outside” of law because they violate the “standard of civilization” inevitably results in there being
an absence of any legal limitations on the ability of Western sovereign states to commence war
and/or be accountable for atrocities committed during war because domination and violence in the
case of a war between a civilized and non-civilized peoples becomes essential in transforming
lawless Arabia. Although theoretically pre-emption should apply to all states, the U.S. articulated
the doctrine never intending to extend it to its declared enemies since under the logic of the
doctrine, the attempts of U.S enemies to arm themselves could be interpreted by (realpolitik)
defense strategists and (positivist) lawyers itself as an emerging threat or aggression, therefore, a
raison d'étre for declaring pre-emptive war (Anghie, 2004, 2009). PEDS is then a right reserved
only for the most powerful with advocates of the doctrine claiming that PEDS is the U.S.
essentially claiming “an assertion of the right to review the policies adopted by the other
government and to override them whenever the US finds it necessary” (Benvenisti, 2004:691;

Anghie, 2009).

Therefore, the war on terror is not so much aimed at, and declared in, fear of Arabs eroding
the Westphalian liberal-secular order as one might assume through these benevolent
transformational discourses of “humanitarian intervention” seeking “democratization”, but rather
is a war that seeks to cynically strengthen and further consolidate the already-established orderly
community of jus gentium exclusively among Western sovereign societies. This point is clearly
made by Anghie (2004), Mamdani (2004), Koskenniemi (2011), Orford (2011), and Morefield
(2014) who align with the idea that the:

higher principles evoked by the U.S. to justify its war on Irag, such as the human rights of the

Iragis, and democracy promotion in the Middle East, are now clearly seen to have been a fagade to
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mask the geopolitical and ideological underpinnings of the invasion. In this sense, the war on terror
has revived national security and naked self-interest as the principal rationale for intervention,
notwithstanding the self-serving efforts by some Bush administration officials to ‘graft’ the

‘selective sovereignty’ thesis on to the evolving humanitarian intervention principle (Acharya
2007:274).

Act | operationalizing the legal doctrine of PEDS occurred with the conquest of Iraq in 2003 with
Western sovereign figures denying Iraq sovereignty by claiming it lacked a modern liberal-secular
democratic personality, harbored terrorism, and possessed WMDs — thus imagined as temporally
situated in a “state of nature” and incapable of maintaining a “society”. What we can deduce
presently looking back at the past is that the legal argument stating that a pre-emptive war in lIraq
IS necessary — because it supposedly possessed WMDs — was never about whether Iragq empirically
possessed WMDs, it was simply enough for the assumed thought of Arabs possessing “modern”
weapons — let alone use them — for pre-emptive war to be waged in the hopes of transforming Arab
spaces into a personality that furnishes Latin-European epistemology. Arabs being denied
sovereignty a priori considers that they are irrational and premodern — therefore not to be trusted

with “modern” weapons.

These deductions and legal justifications reassure hermeneutically suspicious and
anachronic legal-historians that pre-emptive defense is a strategy that unequivocally highlights
that jus gentium continues to be animated by a civilizing mission that developed, rethought, and
created legal doctrines that reformulated sovereign-will-to-power by giving it unfettered power to
legally sanction the use of force — regardless of the “collateral damage” induced. Taken together,
these “new” doctrines with their emphases on “race war discourses” resemble in many ways a
return to the international law informing the 19" century which reified the secular Austinian
positivist idea postulating a natural detachment between morality and law. The imperialistic nature
of the legal initiatives developed by the chaotic Bush Doctrine attempting to “instantiate an
imperial sovereign in the international system” (Anghie, 2009:298) can no longer be ignored
because it is a “sin to be anachronic”. As matter of fact, Chimni (1998), Anghie (2004), Pahuja
(2011), Pasha (2013), Patnaik and Patnaik (2015), Khiabany (2016), Narayan (2017), Patnaik et
al., (2017), and Biccum (2018b), emphasise the lack of academic reflexivity by highlighting how
the concept of imperialism has been pushed to the margins of the debate concerned with

international law and international relations. Khiabany (2016) mentions that the level of
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marginalization has been such that the concept of “imperialism” was not included as a keyword in
Bennett, Grossberg, and Morris's updated and revised New Keywords: A revised vocabulary of
culture and society (2005) even though the imperial war on Afghanistan and Iraq occurred prior
to publication.

Imperialism has been alive and well to the point that literature produced in the last decade
by prominent Global North and Global South scholars argues not only for the requisite of
imperialism to “modernize Arabs”, but that it is a vital transformational policy that will be
welcomed and acquiesced to by those who are subjected to it. This idea that the Coalition of the
Willing is a benevolent/philanthropic “family of nations” equipped with solutions and ideas that
the object of sovereign (re)ordering — the Arab in this case — is obliged to adopt is reminiscent of
laws extended by naturalist jurists to legally justify the conquest of Arabia during the Reconquista,
and similarly, positivist jurists in the 20" century claiming that a British and French “Mandate
System” in Arabia is necessary for “temporal progress” since Arab civilization fails at obeying the
“standard of civilization”. According to legal historians and political sociologists such as Anghie
(2004), Bowden (2002, 2007, 2009), Koskenniemi (2001, 2011, 2012), Orford (2011), Chimni
(2013), and Wood (2003) the reformulated legal system which developed following the declaration
of a war on terror in the 21 century constitutes a return to “imperial international law”.
Characterizing the attacks on 9/11 as an “attack on civilization” and the required response a “pre-
emptive war to fight for civilization”, rejuvenates the “culturalist vocabulary” of the colonial
encounter separating civilized from uncivilized spaces thus bearing the hallmarks of a resurrected
“civilizing mission” for the 21% century. Proponents of “pre-emptive” legal doctrines formulated
following 9/11 such as Michael Ignatieff (2002, 2003) claim that “America’s entire war on terror
is an exercise in imperialism” and advocates for what he calls “Empire Lite” in the 21% century
headed by U.S. global hegemony whose “graces”, he notes, “are free markets, human rights, and

democracy, enforced by the most awesome military power the world has known”.

Similarly, Larry Diamond, a professor of Sociology and Political Science at Stanford
University, a Senior Fellow at the Hoover Institution, and director of the Center on Democracy,
Development, and the Rule of Law (CDDRL) proposes that we use the racialized vocabulary of
“civilized-uncivilized” as part of a project outlining the standard a state should meet to be
considered a legitimate member of the “civilized” community and/or International Society

(Diamond, 2002, 2008). According to Diamond, the civilized world consists of “good societies”
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that he designates as “civic communities” that have “strong, effective institutions of governance
to enforce and reproduce civic behaviour”, and possess a culture that is based on civil habits such
as “trust, cooperation, reciprocity, respect, restraint, tolerance, and compromise” (Diamond,
2002:6-7). However, the Arab “uncivil” world comprising “bad societies” or what he calls
“predatory societies” possesses a culture that is antithetical to civic community. Inhabitants of
these societies are predatory and uncivil because their societies have “weak, porous states that are
prone to complete collapse...the line between the police and the criminals is a thin one, and may
not exist at all” (Diamond, 2002:7-8). Diamond believes that “predatory societies” constitute
“Islamic Bolsheviks” and the best way to civilize ‘Saracens’ is through the establishment of
“institutions of ‘horizontal accountability’...a process by which some state actors hold other state
actors accountable to the law, the constitution and norms of good governance” (Diamond,
2002:10). In other words, and similar to Vitoria, Diamond wants to bound Arab societies using a
(secular) law that while seeming inclusionary is essentially exclusionary by reason that inhabitants
of Arabia are imagined — using reductionist imaginaries — as mentally incapacitated in
approximating a culture resulting in ‘good governance’ mirroring the governing modality
furnished by “recognized sovereign states” — reifying Latin-European philosophical theology —
personifying members of “international civil society”. According to Bowden (2002:38), Diamond
puts forward a case for greater U.S. imperial involvement disguised as humanitarian intervention
in “bad societies” because according to Diamond, the U.S. remains “the indispensable country in
the quest for democracy and good governance”, and as the self-proclaimed “leading civic

community, it has an obligation to the world to lead the way” (Diamond, 2002:14).

On the other hand, Max Boot, a conservative military historian, Senior Fellow in National
Security Studies at the Council on Foreign Relations (CFR), and a member of the former think-
tank known as the Project for a New American Century (PNAC) is less diplomatic than Diamond
in dressing the “standard of civilization” and the required (violent) responses for “temporal
transformation”. Max Boot explicitly proposes that a “dose of US imperialism may be the best
response to terrorism” (Bowden, 2002:38) since the attack on 9/11 was a result of “insufficient”
American “involvement and ambition” in the Middle East (Boot, 2001, 2004). The solution is to
be “more expansive and the U.S. goals more assertive in their implementation” (Boot, 2001).
Similarly, Niall Ferguson, a conservative British historian, argues that the U.S. “must make the

transition from informal to formal empire...there is no excuse for the relative weakness of the US
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as a quasi-imperial power. The transition to formal empire from informal empire is an affordable
one”. He also highlights similar to other advocates of the Bush Doctrine of pre-emptive war that
if resistance occurs objecting to the civilizing mission endowing Arab spaces with cosmopolitan
values, then the U.S and Europe need to impose their values and institutions on others as part and
parcel of a process of civilizing (Ferguson, 2001, 2002, 2011; Anghie, 2004; Bowden, 2002, 2009).
Ferguson identifies the wars in Bosnia, Kosovo, East Timor, and Iraq as precedents where a form
of “new imperialism” took place and advocates that it expands globally (Ferguson, 2001; Bowden,
2002; Anghie, 2004). Echoing Niall Ferguson, Philip Hensher wrote on the war in Afghanistan
that “responsible imperialism, might stand a chance of solving Afghanistan” by stating that the
problem with Afghanistan is that it was successful “over the years in fighting colonizers off”, and
entertains the idea that if Afghanistan was subjugated and colonized the way India was then
“investment and the exchange of ideas might have produced a tradition of parliamentary
democracy and some kind of substantial infrastructure”. Hensher concludes by legally justifying
imperialism to expand the “standard of civilization” through violent domineering practices
globally by saying that there is no doubt that people in Afghanistan would “benefit to a colossal
degree from the imposition of our cultural, political and even religious values” (2001, emphases
added).

The most detailed account advocating for imperialism is by Robert Cooper, a senior British
diplomat and one of the architects of former British PM Tony Blair’s doctrine of “internationalist
interventionism” (Bowden, 2002:40). Cooper conceptualizes “pre-modern states” as being zones
where the “state has failed and a Hobbesian war of all against all is underway”. He mentions that
“pre-modern states” need to “get used to the idea of double standards” since “modern states” need
to “revert to the rougher methods of an earlier era — force, pre-emptive attack, [and] deception”
because a “pre-modern world is a world of failed states. Here the state no longer fulfills Weber’s
criterion of having a monopoly on the legitimate use of force...in such areas chaos is the norm and
war is a way of life. In so far as there is a government it operates in a way similar to an organized
crime syndicate”. Similar to Diamond’s “predatory societies” category, Cooper’s “premodern
spaces” according to him “provide a base for non-state actors who may represent a danger to the
postmodern worlds, notably drug, crime, or terrorist syndicates”. To respond to this civilizational
threat and by making the distinction between modern (civilized) and pre-modern (uncivilized)

societies, Cooper argues that if a rogue “premodern state” became “too dangerous for established
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states to tolerate”, it will then become necessary to inaugurate a “defensive imperialism” that is a

“new kind of imperialism, one acceptable to a world of human rights and cosmopolitan values”

(Cooper, 2002, 2003).

Bowden argues that Cooper’s “post-modern imperialism” is conducted with the direct aid
of multilateral international regimes such as the IMF, the WB, the WTO, and the UN which he
terms “imperialism of the global economy” (2002:41). It is important to note that the idea of
“defensive imperialism” also entails the notion of “imperialism of neighbors” which are situations
where “misgovernment, ethnic violence, crime” ostensibly conducted by “premodern states”
extends sovereign states the privilege and responsibility to transform the geography to “create
something like a voluntary UN protectorates” to return democracy and civility to the region
(Bowden, 2003; Cooper, 2002, 2003). This was evidently clear in the establishment of the
Coalition for Provisional Authority (CPA)*® in 2003 when President Bush declared that the
primary goal of the coalition in Iraq is “self-government” (Bush, 2003; Anghie, 2004:280). “Self-
government” is the familiar language of trusteeship used by the League of Nations after WWI to
partition Class A spaces inhabited by Arabs using the Mandate System to demographically and
geographically alter and transform the region. As a matter of legal fact, Article 1-4 of the Mandate
System Covenant stated that self-determination or self-governance is not possible in Arabia since
Arabs have yet to embody the “sacred trust of civilization” endowed to the trustees, and that
tutelage is necessary “until such time as they are able to stand alone” because they cannot handle
the “strenuous conditions of the modern world” (UN, 1945).Therefore, since 9/11, Western
sovereign executives, policymakers, academics, and lawyers adhering to positivist jurisprudence
proposed extrajudicial measures as necessary for the (re)ordering of Arabia to further consolidate
the already-established system of international law reflecting a particular “universalist” cultural
self-image of (Latin-European) civilization. This vision for humanity reifying a “cultural dynamic
of difference”, according to Charles Krauthammer, does not require the U.S. to be diplomatic since
“America is no mere international citizen. It is the dominant power in the world, more dominant
than any since Rome. Accordingly, America is in a position to reshape norms, alter expectations

and create new realities. How? By unapologetic and implacable demonstration of will” (2001:42).

What is revealing about the aforementioned advocates of pre-emptive war (defensive
imperialism) is their obsession with the idea that dissimilar cultural personalities to Latin-Europe

are not only imagined as threatening jus gentium, but are adopted and transformed into a legal
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argument by policy-makers and jurists to justify extrajudicial violence to protect Enlightened
dogmas informing a Judeo-Christian (slave) morality of civilization®®. The idea that imperialism
IS necessary to transform Arabs because they violate the “standard of civilization” is captured
through what Mamdani (2002, 2004) labels “culture talk”. Culture talk gained currency after 9/11
with metropole centers of knowledge located in the U.S and Europe speaking of Arabs and
Muslims as innately “democratically deficient” because of their “terrorizing” cultural tendencies.
According to a reductionist narrative charged with “culture talk”, modern democratic states have
a special status in jus gentium since they are sovereign — therefore responsible and reason-able —
and they also have an “intimate responsibility” linked with “countering” and “preventing” cultures
producing personalities that develop terrorizing subjects. Culture talk, therefore, reifies a liberal
interventionist discourse operationalized using the Bush Doctrine which highlights that modern
civilized democracies protect human rights, embrace the rule of law, protect civil society from

government intervention, and promote a market economy (Anghie, 2009:300)

Apologists of liberal imperialism such as Ferguson, Boot, Diamond, and Cooper, including
executive speech actors with political capital who speak “cultural talk”, assume that every culture
has as an essence by which it can be defined and that the dividing line between those predisposed
to “civil” existence and those inclined to “pre-civil” existence is culture thereby necessitating a
clash of civilizations. This dichotomy presumes that culture in the “modern world” stands for
creativity — for what being “civil” is all about (Mamdani, 2002:767). In contrast, culture in the
premodern world is imagined as being founded on primitive habits located in non-secular texts
that make its followers naturally incapable of, and resistant to, (Western) modernity (Mamdani,
2002, 2004; Al-Kassimi, 2018). Culture talk reifies an “unbridgeable cultural gap” between Europe
and non-Europe based on philanthropy and benevolence since according to such “talk’” premodern
peoples have not yet attained the telos of history (Mamdani, 2002, 2004). More importantly is that
defensive imperialism is legally sanctioned in these narratives of “cultural talk” with premodern
peoples being perceived as predisposed to, and in possession of, an abundant capacity for chaos
and destruction by using arguments revolving around their barbarity in war and their non-
secular/irrational based episteme. Premodern peoples who require transformation with a “lite dose
of imperialism” are referred to by speech actors engaging in culture talk as individuals who lack
the capacity of creative reasoning to be included in a “society of nations” that is informed by

civilizational knowledge markers of Antiquity, the Renaissance, and most importantly, the
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Enlightenment period which produced the nomos informing Latin-European epistemology seeking
to maintain the cultural gap pervading teleological narratives constellating (Latin-European)

modernity, civilization, and development.

Culture talk imagines Arab-civilization as figuring premodern spaces from “traditional”
cultures who personify identities that are temporally degenerative with lifeless customs, and a
space where time has ceased to progress. Cultural talk essentially dehistoricizes Arab political
identities and deliberately overlooks and silences the importance of Arab-Islamic philosophical
theology in “developing Latin-Europe” (Abou El Fadl, 2014). Cultural talk is perilous not only
because it is a reminder that the Bush Doctrine rejuvenates the idea that jus gentium is animated
by an imperial sovereign and a violent civilizing mission, but that the legal explanation provided
to declare a “war on Arab-Muslims” is based on ahistorical cultural explanations devoid of any
genuine political and historical reading of Arab-Islamic philosophical theology. Equating the
political tendencies of the terrorists of 9/11 with entire communities encourages collective
discipline and punishment characterizing past crusading encounters (Mamdani, 2002). Cultural
talk justifies punishing wars against entire Arab countries by ignoring the recent colonial history
that shaped the region and the influence Western powers had along with their local colonial agents
in developing a specific type of “terrorizing political Islam” embodying the barbaric “Afghan-
Arab”. This savage “political Islam” is then generalized as being the premodern cultural identity
located in all Arab-Muslim majority countries and is consequently used as a legal argument to
sanction relentless and endless defensive imperial wars of transformation. In other words, the
cultural turn informing present day politics since 9/11 continues to distinguish modern from
premodern cultures and then offers premodern culture as an explanation for the necessity of
imperial political violence. Political sociologists and international lawyers petrified of committing
the sin of being anachronic then risk overlooking the historical truth that “modern” Islamic
terrorism is not born out of the residue of a “premodern culture”, but rather that “Arab Islamic
terrorism” is a “modern” construction with its structural base (Qaeda) being initially and primarily
founded and funded logistically and ideologically by the U.S., Britain, and Israel during the Cold
War and continues — especially since the “Islamist Winter” of 2011 — to proudly parade its chaotic
terror operations in Arabia (Mamdani, 2002:767).
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Many aspects of the Bush Doctrine are novel; however, the overall contours of the legal
techniques characterizing this “new” international order resemble in many ways the “old” legal-
history of the “civilizing mission” which is being (re)produced in the mode of pre-emptive self-
defense. The defensive imperialism advocated by the Bush Doctrine is all the more powerful
because it has been combined with a series of other doctrines and discourses to establish the legal
framework for the war on terror. The frameworks of these legal doctrines combine discourses on
human rights, humanitarian intervention, and democratic governance thus creating a system of
management that derives its power and resonance in part through the invocation of an old
vocabulary informing the “standard of civilization” thereby (re)affirming the enduring hold of past
formative phases of international law continuing to bear on present structures and imaginaries of
international law. As argued by Kennedy (2000) and Anghie (2004), attempts to renew
international law often repeat similar patterns since Anglo-American wars as Anthony Pagden
argues “all at one stage or another, had been based on conquest and had been conceived and
legitimized using the language of warfare” (1995:63). Inevitably then, as highlighted above, the
war on terror and its defensive imperialism strategy has been most readily justified through
supposed violations of the law of war by Arabs in general and Muslims in particular thereby
necessitating conquest as observed centuries ago by Vitoria (1532:165) in De Indis when he claims
that “the seizure and occupation of those lands of the barbarians whom we style Indians can best,

it seems, be defended under the law of war”.

The violence and domination connected with the idea of self-defense is now achieved only
through the violent transformation of the uncivil Arab-Other into a personality mirroring Western
civilization. The attempt to transform the Oriental-Other into the Occidental-Self has been the
continuous telos of the civilizing mission. However, since the war on terror, and more so since the
Arab Spring, the civilizing mission has acquired an unprecedented urgency because it has now
been linked to the idea of self-defense and survival of Anglo-American civilization. As highlighted
by Anghie (2004:298-299), cultural differences being evoked by powers across the Atlantic as a
cause for a war of self-defence highlights that a new imperial imperative has been created that
while “promising to establish perpetual peace, may very well instead result in endless war” since
the invocation of the “terrorist” suggests a threatening entity beyond the realm of law that must be
dealt with by extraordinary emergency powers and extrajudicial methods. The legal characteristics

evoked by pre-emptive defense strategy suggests that since September 2001, jus gentium has
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witnessed a “Vitorian moment” where the conceptualization of the “other” as culturally different
invoked legal responses that combined doctrines of self-defense, humanitarian intervention,
transformation, and tutelage that threaten and violate existing laws and resulted in a dramatic shift
in the character of law by “rethinking sovereignty” (Anghie, 2009). The invoked imperial
responses not only “undermined and violated international human rights law and the UN charter
on the use of force” (Carty, 2002:45), but also highlight that Arab civilization continues to be
denied sovereignty with terrorism being connected in various ways with a “modern” puritan idea
of “Islam” and reductionist depiction of “Arab culture” which has “since the time of the crusades

represented the extreme ‘other’ against whom the civilized west must respond” (Anghie,

2004:301).
Conclusion

The sovereign-willed legal doctrines and reductionist imaginaries of non-Europeans
adopted by naturalist and positivist jurisprudence to formulate jus gentium and mitigate “past”
civilizing missions are analogous to the legal doctrines (re)formulated to conquer Iraq in 2003
thereby activating a pre-emptive war against Arab civilization. Imperialism continues to be
experienced and promoted in the Third World in a much more “everyday way” by “international
law and institutions that systematically disempower and subordinate the people of the Third
World” (Anghie, 2006:750). While much has been said about the differences between Europe and
the U.S. when it comes to their ‘dealings’ with non-Western peoples, they are in many ways
arguing for the same thing — an imperial international system “one more explicit than the other”
(Anghie, 2006:751) — especially when we consider the stance and response of EU members to the

“Arab Sprin